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1

TERMS OF REFERENCE

1.1

MNP LLP (“MNP”) was engaged by Pink Larkin LLP (“Pink Larkin”) on behalf of
the Indian Brook (Shubenacadie) First Nation (“SFN”, “the Band” or “the Nation”)
to investigate matters related to the termination of the Jeffrey Hayes (“J. Hayes”)
the former Director of Finance of SFN and alleged loss of funds.

1.2

In addition, we were asked to conduct a global review of the operations of SFN
and provide recommendations to assist the Band in future operations. These
recommendations have been prepared under separate cover.

1.3

Unless otherwise stated, the period of review is April 1, 2009 to March 31, 2012
(“Period of Review”). Amounts have been rounded for reporting purposes.

1.4

We have prepared our Summary of Findings (“Report”) regarding these matters
based upon investigative procedures focused on the specific allegations and
losses. Our findings are based upon work substantially completed as of
September 27, 2013 with respect to the global review.

1.5

We understand that this Report will be presented to Royal Canadian Mounted
Police (“RCMP”) for investigation. At the conclusion of the RCMP review the
Report will be made available, to Chief and Council (collectively “Council” and
“Band Council”) for internal management purposes. This Report expands upon
our Report for insurance purposes dated February 13, 2013 and attached as
Appendix 1.

1.6

Our Report is intended to be read in its entirety. We caution against drawing
conclusions from any part of our Report in isolation. Our findings are based on
procedures performed and information available to us as of the date of the
Report. Instruction to proceed with further analysis and information received
subsequent to this date may significantly alter our findings.
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2

BACKGROUND

2.1

In January 2012, potential losses were reported to Council in conjunction with the
audited financial statements for the year ended March 31, 2011. Potential losses
initially related to payments to MRJJ Management Inc. (“MRJJ”). MRJJ is a
company whose shareholders are members of Council and J. Hayes but is not an
SFN company. J. Hayes, the Director of Finance at the time, was questioned by
Council members about the alleged payments to MRJJ and dismissed.

2.2

In March 2012, further questionable payments to J. Hayes, MRJJ and Amcrest
Management Inc. (“Amcrest”), a company owned by J. Hayes, were identified.
These payments appeared to be unauthorized and not for the benefit of SFN. At
this point, the Band Council authorised a review of the accounting records of the
Band to determine if there was a loss and the quantum.

2.3

The matter was reported to the RCMP and the investigating officer is Laurie
Haines, H Division Commercial Crime Section in Nova Scotia.

2.4

In addition, the Council requested a high level forensic review of the SFN
operations and departments.

2.5

This Report focuses on events and operations which are significant to SFN.
Accordingly, not all operations have been examined. Due to the size of the
organization and complexity of the issues encountered, the findings of the
investigation are summarized in this Report with details of each area of the
investigation contained in the attached Appendices.
Overview

2.6

In the spring of 2009, SFN was operated under a Co-management agreement
and during the next year an effort was made to move the Nation to selfadministration. J. Hayes was employed to assist with this transition and selfadministration was granted in February 2010. For the next two years, the day-today management of the operations were the responsibility of J. Hayes. We
understand that the members of the Council relied on J. Hayes to guide the
financial well being of the Nation.
Key Events

2.7

During the Period of Review, there were a number of key events which are
relevant to our observations. They are as follows:
•

Employment of Jeff Hayes;

•

Incorporation of MRJJ;
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•

Development of Wallace Hills; and

•

Implementation of the Loblaw’s rebate program.

J. Hayes and Amcrest
2.8

According to a signed employment agreement (refer Exhibit 1), J. Hayes was
hired by SFN as the Director of Finance on January 6, 2009 and his employment
was terminated on January 31, 2012. Hayes’s résumé indicated that he worked
in a financial capacity; however, he did not hold a professional designation in
accounting.

2.9

According to the employment agreement, he was “…responsible for the day-today orderly and competent management of the Band’s financial affairs. The
Director of Finance will also be required to work with and assist the Band’s comanagers (if any), auditors, and other financial management consultants, as from
time to time required. This requirement includes, or may include, preparing the
budget, conducting financial analysis and preparing financial reports, developing
and implementing an effective system of accounting, and managing the payroll
system.” 1

2.10

Hayes’ salary was initially set at $50,000 per annum but was increased to
$70,000. In addition to his employment with SFN he maintained a company
named Amcrest Management Inc. (“Amcrest”).

2.11

We understand that J. Hayes lives in Halifax, Nova Scotia and owned two
vehicles.

2.12

Property searches show that J. Hayes purchased a lot at 22 Kittiwake Ridge,
Halibut Bay, Nova Scotia on or about June 9, 2010. Photos of the property and
house are attached at Exhibit 2. This property was transferred to Michael Sack
(“M. Sack”), on February 16, 2012 and he granted a lease-to-purchase option to
J. Hayes on March 2, 2012. Further discussion related to the property is found in
Section 21.

2.13

Amcrest is a company owned and operated by J. Hayes. Amcrest was
incorporated on March 6, 2000 (refer Exhibit 3) and lists its address as J. Hayes’
residential address in Halifax. The directors of the company are J. Hayes and
Christopher Hayes; their relationship is not known although it is believed that
Christopher is J. Hayes’ son. J. Hayes serves as the President and Christopher
Hayes serves as the Secretary.

1

Page 2 of J. Hayes Employment Agreement dated January 6, 2009.
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2.14

Amcrest invoiced SFN for goods and services; however, we were advised that
that there was no written agreement in place between Amcrest and SFN detailing
the services to be provided. The first amount paid to Amcrest is April 6, 2010.

2.15

One of the services invoiced by Amcrest was the accounting services of Sean
Fitzgerald (“S. Fitzgerald”). The SFN accounting records show that S. Fitzgerald
was paid directly by SFN. We do not have the records nor have we been able to
talk to Fitzgerald to confirm if he was paid by Amcrest in addition to SFN.

2.16

We were advised that while working at SFN, S. Fitzgerald noticed discrepancies
with invoicing to MRJJ Management Inc. The alleged discrepancies are not
known. Shortly thereafter, S. Fitzgerald was terminated by J. Hayes, although it
is unclear if he was an employee of Amcrest, SFN or both.
S. Fitzgerald
received a total of $76,786 in payments from SFN directly. It is assumed that
payments directly to S. Fitzgerald from SFN are appropriate and accordingly are
not included in the summary of questionable amounts. MNP is suspicious of the
timing of S. Fitzgerald’s termination so closely to his identification of issues with
MRJJ.
MRJJ Management Inc.

2.17

On January 13, 2010, MRJJ was incorporated by Burchell MacDougall Lawyers
(“Burchell MacDougall”), a law firm in Truro, Nova Scotia (refer Exhibit 4). The
company’s recognised agent is Gary Richard (“G. Richard”), a partner at Burchell
MacDougall, and the Band’s solicitor at the time. The sole director is listed as J.
Hayes. According to a letter dated September 14, 2010 from G. Richard to
Sergeant Stephen Gloade of the RCMP, the shareholders of MRJJ were M. Sack,
Ronnie Augustine, Jerry F. Sack, and J. Hayes. The letter is attached as Exhibit
5. We are not aware of a change in the shareholding of MRJJ.

2.18

We understand from the letter that MRJJ was incorporated in anticipation of the
development of the Wallace Hills property at Hammonds Plains. It was intended
that the company become a development corporation for the land and would be
presented as such to Council. Council would then determine whether it wished to
take control of the company and use it for the development. In our review of the
Band Council minutes, there was no reference to the incorporation of MRJJ.

2.19

In a meeting with G. Richard, he confirmed that there is no trust agreement
between the company and the Band. Therefore, the company is separate and
distinct from the Band with no mandate to act on behalf of the Band. In addition,
we understand that there is no written agreement in place in respect of services
to be provided by MRJJ to SFN.
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Wallace Hill Development Incorporated
2.20

Wallace Hill Development Incorporated (“Wallace Hill Development Inc.”) was
incorporated and registered on October 12, 2010 by Burchell MacDougall. A
corporate search is attached as Exhibit 6. The director of the corporation is Greg
Mullen; a lawyer and partner at Burchell MacDougall. MNP was advised that this
corporation was to be used for the development of Hammond Plain but that it is
essentially dormant.
Wallace Hills/Hammonds Plain Development

2.21

The Wallace Hills development is also referred to as the Hammonds Plain
Development; they are the same development. The focus of the development
was a casino and related businesses which would generate revenue for the SFN.
The minutes of a Council meeting on July 9, 2009 indicate that Wallace Hills
Development Committee (the “Wallace Hills Committee”) is made up of Chief
Jerry F. Sack, M. Sack, Ryan Julian, R. Augustine and J. Hayes. We note that a
number of these individuals are also shareholders of MRJJ; however, the
Committee is not referred to as being the same as MRJJ.

2.22

The minutes of Council meetings reflect key events with respect to the formation
of Wallace Hills are as follows:

2.23

•

July 14, 2009 - a consultant will be chosen to work in a consulting position
with respect to the development of Wallace Hills. We understand that
Rick Simon was contracted for this position and has initiated a lawsuit
against the SFN for breach of contract.

•

April 12, 2011 - discussion of the land architect for Wallace Hills. At this
same meeting, there was a motion to remove M. Sack from the Wallace
Hills Committee; however, the motion was defeated.

•

June 7, 2011 - M. Sack approached the Band in regard to constructing a
building on the Wallace Hills property. His plan was called the Wallace
Hills Entertainment Centre. The motion was initiated by Councillor R.
Augustine and seconded by Councillor Ian Knockwood.

•

September 27, 2011 - the Wallace Hills Committee was designated to be
Chief Jerry F. Sack, Dana Gloade (“D. Gloade”), Rick Simon, Dave Nevin,
Ron Knockwood and Ian Knockwood.

Based upon the Council minutes and various interviews the formation and
activities of the Wallace Hills Committee were not readily known by Council.
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Tobacco Operations and Loblaw’s rebate program
2.24

The SFN Tobacco shop is responsible for ordering all cigarettes for sale on the
First Nation subject to the quota imposed by the Provincial government. The
Tobacco shop operates a retail storefront and facilitates orders to the
convenience stores on the First Nation. Cigarettes are ordered from a
wholesaler, Atlantic Wholesale aka Loblaw, and then sold to the convenience
stores in equal proportions. There are 10 tobacco stores located on the SFN.

2.25

The Loblaw’s rebate program was a system by which an additional “surcharge”
was placed on the purchase price of cigarettes in order to fund projects and
expenses. Ralph Davidson (“R. Davidson”), a former sales representative at
Atlantic Wholesale Ltd. (“Loblaw”), who was responsible for First Nations clients
in Nova Scotia, is reported to have met with SFN and introduced an opportunity
for the First Nation to use monies from the tobacco shop in order to fund
economic development.

2.26

The principle was that Loblaw would place a surcharge on the purchase price of
cigarettes, which would be then passed on to the consumers. This surcharge
was not a strict percentage calculation, but rather an arbitrary amount applied to
individual brands of cigarettes. The surcharge did not appear to follow any
correlation to sales. At the end of each month when SFN had paid the Loblaw
invoices, Loblaw’s would provide the Nation with a cheque representing the
surcharge minus an administrative fee for processing. Loblaw indicated that they
have done this for other First Nations in the past.

2.27

The program was conceived in spring/summer of 2009 and the rebate continued
until February 2012.

2.28

In addition, a $1.00 increase in the sale price of a carton of cigarettes was applied
in 2008/2009 to raise money for the youth sports programs. The minutes of a
Band Council meeting on July 14, 2009, show that Councillor R. Augustine raised
concerns about the $1.00 levy per carton of cigarettes and wanted to know where
the money was going. He made a motion to place the monies in a separate
budget to be shown on the monthly financial statement. This motion was passed;
however, a separate budget has not been found.
Approach to the Investigation overall Observations

2.29

The Council of SFN have a fiduciary duty to the Band members to administer the
funds under their control in a responsible and transparent manner. In addition,
they have a responsibility to administer funding in accordance with the
agreements entered into with the various levels of government. As opportunities
arise, there is also an expectation that relationships with external third parties
would be managed in the same manner.
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2.30

In commencing our work, we first sought to understand the operations and
management of SFN. As part of our review we examined the structure of SFN,
governance, accounting processes and approvals for projects and operations. To
assist with the understanding of the organization, relationships and transactions
discussed in this Report, we have prepared a chart showing key individuals and
businesses connected to SFN. This chart is attached as Schedule 1.

2.31

In preparing this Report, we have addressed the organizational operations and
systems first and then addressed the specific concerns with respect to alleged
misappropriation of funds and questionable payments. We found that there were
substantial concerns with respect to the lack of documentation at the SFN offices,
as well as a lack of financial systems and oversight. All of these deficiencies
provided an environment with opportunities for financial abuse. Significant
amounts of time were required to gather documents and recreate transaction to
trace where funds were expended.

2.32

Based upon our review, there has been significant mismanagement of Band
funds, lack of oversight and loss of opportunity for the Band to increase economic
development.

Pink Larkin LLP – Shubenacadie First Nation
Summary of Findings – April 21, 2014

Privileged and Confidential
7

3

SCOPE AND ADVISEMENT

3.1

Our investigation focused on the review of Band records, records provided by
third parties and external research as required. We have reviewed and relied
upon the following records:
Band records
•

SFN Quickbooks accounting General Ledger;

•

Simply Accounting records (2010 and 2011) prepared by Grant Thornton
LLP;

•

Gaming Simply Accounting and Gas Bar Simply Accounting records
(2010 and 2011) prepared by Grant Thornton LLP and incorporated into
the Simply accounting records above;

•

Auditor’s year-end adjustments (2010 to 2012) prepared by Lenehan and
Associates;

•

Audited Financial Statements for the years ended March 31, 2010 to
2012;

•

Bank statements and other financial documentation belonging to SFN
including, but not limited to, available cancelled cheques, deposit slips,
cheque requisitions and invoices;

•

Payroll records, in particular those relating to Fisheries;

•

Internally prepared spreadsheets with respect to the accounting for
gaming revenues;

•

Available minutes of Council meetings for the period April 7, 2009 to
February 28, 2012;

•

Available Band Council Resolutions from April 8, 2009 to June 22, 2012;

•

Correspondence, contracts and agreements with third parties with respect
to operations and projects including;


First Nation Community Transition Agreement;



Gaming Agreement;



Fisheries leases and agreements;

•

Requests for Proposals and planning documents related to various
projects;

•

Insurance documents as follows:


Declarations for policy number 8563764 for the period July 1,
2004 to July 1, 2005;
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•



Declarations and policy for policy number 8563764 for the period
July 1, 2010 to July 1, 2011; and,



Declarations and policy for policy number #53 08 75 05 for the
period July 19, 2011 to July 19, 2012; and,

J. Hayes personnel file.

Third party documents
•

Listing of Loblaw rebates for the period August 2009 to February 2012
prepared by Loblaw;

•

Copy cheques prepared by Loblaw in respect of Tobacco rebate for
period August 2009 to February 2012;

•

Listing of online SFN bank payments prepared by bank relationship
manager;

•

Amcrest partial bank statements for the period April 1, 2010 to May 30,
2011;

•

MRJJ bank statements for the period April 1 2010 to March 31, 2011; and

•

Atlantic Lottery Commission (“ALC”) reports for the period April 1, 2007 to
April 14, 2013; and,

•

Department of Fisheries and Oceans (“DFO”) Lobster and Snow Crab
landings for SFN.

Other

3.2

•

Corporate, personal property and land searches; and,

•

Other records as disclosed in this Report and its Appendices.

In addition, in excess of 50 individuals were interviewed.
The persons
interviewed included current and former members of Council, employees of SFN,
government representatives and external third parties.
Scope Limitations

3.3

In undertaking our analysis and forming our conclusions, we note the following
limitations:
•

Full access to MRJJ and Amcrest financial information was not available
as they are third parties to and not controlled by SFN. Bank statements
for MRJJ and limited bank statements for Amcrest have been obtained.
Accordingly, completeness of the transactions, payments and receipts,
cannot be determined;
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•

As a consequence of the above, we have been unable to confirm if some
amounts detailed in our Report have been received by these companies;

•

Documents related to the Fisheries Department were reportedly
destroyed at the end of the fishing season;

•

Records are not always complete. We highlight transactions where this is
the case throughout this report and its appendices;

•

In some cases, records were requested, but not received. We requested
documents from T. Maloney, R. Knockwood, M. Sack, but none were
received;

•

The RCMP executed numerous search warrants and production orders
which remain sealed from the public. The results of their search warrants
and productions orders have not been made public;

•

Further, documentation requested from the auditor is outstanding; and,

•

We requested interviews with Violet Paul (“V. Paul”), Anthony Hendriksen
(“A. Hendriksen”), Shawn Fitzgerald and R. Davidson. Requests to the
first three were either declined, or a response was not received. We met
briefly with R. Davidson but he declined to talk to us in detail unless
invoices he had allegedly issued to the Band were paid.

Pink Larkin LLP – Shubenacadie First Nation
Summary of Findings – April 21, 2014

Privileged and Confidential
10

4

OVERVIEW OF SFN
Indian Brook (Shubenacadie) First Nation

4.1

SFN is part of the Mi’kmaq First Nation and is the second largest First Nation
community in Nova Scotia.
The majority of the Band lands are located
approximately 30 km south of Truro, Nova Scotia, with a second location closer to
Halifax, known as Wallace Hills. The communities of Pennal, Shubenacadie,
New Ross and Indian Brook make up the Shubenacadie Band. There are
approximately 2,500 registered Shubenacadie Band members.
SFN Programs and Related Parties

4.2

4.3

2

The SFN office is currently administered by a Director of Operations who
oversees the various operations or departments with in the Band. Managers are
hired to oversee each of the following departments;
•

Social Services;

•

Fisheries;

•

Housing;

•

Economic Development;

•

Operations and Maintenance;

•

Gaming;

•

Finance:


Tobacco Shop; and,



Gas Bar.

•

Health; and,

•

Education.

The Finance Department receives funding for the administration of the Nation
from Aboriginal Affairs and Northern Development Canada (“AANDC”)2. SFN
also receives funding for social programs and housing programs. One time
requests for funding may be provided for economic development based on
application by SFN and grant money available at the time to First Nation
communities.

Formerly Indian and Northern Affairs Canada (“INAC”).
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4.4

Operations which are not funded include the Tobacco Shop, Gaming, and
Fisheries. Although these operations have managers who oversee the day to
day operations, the receipts and disbursements are flowed through the Finance
Department.
Chief and Council (“Council”)

4.5

The Band operates its election system under the provisions of the Indian Act,
having elections every two years. The Council consists of 12 Councillors and the
Chief. We understand that SFN bylaws and Band Council Resolutions require a
quorum of 5 Council members 3 to be approved.

4.6

Significant familial/business relationships within Council, managers, employees
and suppliers of services to the Band were identified during our investigation.
Those relationships are identified in the details of this Report and Appendices as
necessary.

3

Aboriginal Affairs and Northern Development Canada First Nation profile.
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5

COUNCIL MINUTES AND BAND COUNCIL RESOLUTIONS
Council Minutes

5.1

The elected Council are the directing mind of SFN. The Managers and staff are
required to execute the direction provided by the Council. The venue for directing
the management and operations of SFN is the Council meetings and evidenced
in the minutes of those meetings (“Council Minutes”). These minutes should
accurately reflect when meetings occur, who attended them, the items discussed
and key decisions made.

5.2

The transactions and documentation found in the books and records of SFN
should reflect the decisions and direction made by the Council at the time. With
respect to the Council of SFN we understand that the Council regularly meets
every Tuesday with breaks for Christmas and for the month of August. We
requested all the minutes for the period of April 2009 through February 2012.
The minutes were scanned by the Chief’s assistant and provided to us on July
17, 2012. In addition, copies of minutes were received from Keith Julian (“K.
Julian”) on September 23, 2013. Upon review of the minutes we noted that there
were many dates when a meeting was expected however there were no minutes
or notation that the meeting had been cancelled. It is not possible to track the
date of the previous meeting because there is no reference to it in the
subsequent minutes.

5.3

There were a number of blocks of minutes which appear to be missing. Minutes
between the following dates were not found:

4

•

July 14, 2009 and September 22, 2009;

•

October 13, 2009 and November 17, 2009;

•

April 6, 2010 and September 21, 2010 4;

•

November 23, 2010 and January 11, 2011;

•

February 1, 2011 and February 22, 2011;

•

March 1, 2011 and April 12, 2011;

•

May 3, 2011 and May 31, 2011;

•

June 7, 2011 and July 28, 2011;

•

December 13, 2011 and January 17, 2012; and

•

February 28, 2012 and March 31, 2012

We understand that Council was dissolved during this time due to election issues.
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5.4

In addition to the above, there is evidence of meetings on July 28, September 22,
29, October 6 and 13, 2009 but the minutes are blank.

5.5

The number of gaps in the minutes and blank minutes are a concern because it is
not known if records are missing or there were significant gaps between
meetings.
Band Council Resolutions

5.6

Significant decisions made during the Council Minutes are documented in Band
Council Resolutions (“BCRs”) which must be supported by a majority of council
members or quorum to be ratified. The BCR’s are to be filed with AANDC by
SFN. In addition to requesting the Council Minutes we requested all BCR’s
passed during the Period of Review and the BCR register which is a listing
maintained of all the BCR’s passed.

5.7

Initially, we found that 21 BCR’s were missing; subsequently, three BCR’s were
located. According to the BCR register a number of the missing BCR’s are of
great importance. Table 1 is a listing of BCR’s which are deemed to be of
importance to SFN.
Table 1: Missing BCR’s
BCR
BCR 2009-2010-33
BCR 2009-2010-34
BCR 2009-2010-35
BCR 2009-2010-37
BCR 2009-2010-43
BCR 2010-2011-59

5.8

Title
Certificate of Possession to Mike Sack Lot A Brown Flats
Certificate of Possession to Ronnie Augustine Lot B
Burma Road
Certificate of Possession to Jerry F Sack Lot C Meadow
Brook Road
INAC 1919 Loan Funding $297,078
Housing contract for 4 Units
Gaming Agreement

BCR’s 2009-2010-33 to 35 refer to Certificates of Possession (“COP”) where the
identified property would be removed from the band lands and the rights to the
property awarded to the individuals noted. We made inquiries with respect to the
awarding of COPs and were advised that none had been awarded during the
Period of Review. According to inquiries with AANDC the COPs referred to in the
BCR register were not registered with AANDC. The properties were not
transferred to the individuals above.

Pink Larkin LLP – Shubenacadie First Nation
Summary of Findings – April 21, 2014

Privileged and Confidential
14

5.9

According to the BCR register, BCR 2009-2010-43 is dated April 19, 2010 and
relates to the construction of housing on the Nation. The cost to construct homes
is significant and there is typically funding connected with the building. With the
absence of BCR it is not known what cost was authorized by the Council and
therefore if the actual amount spent compares to the contract.

5.10

BCR 2010-2011-59 refers to a gaming agreement. It is not known what decision
was made under this BCR. Gaming is a significant source of revenue for SFN so
it is important to understand if a decision was made that would affect this
operation.

5.11

The fact that the BCR’s were recorded in the register indicates that the
documents existed at one point in time. It is not known when the documents
were removed from the band offices or who removed them.
Conclusion

5.12

Based upon our review of the available records and follow up requests, Council
Minutes and BCR’s are missing. These documents are vital to the Operations of
SFN. They should be prepared, approved and maintained within a process that
protects them as they are the official record of the actions of Council. It is of
great concern to find that a BCR was considered, as evidenced by an entry in the
BCR register, but the document cannot be found.
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6

GOVERNANCE
Policies and procedures

6.1

SFN does not have a well defined set of policies and procedures to guide the
various management functions at the Band office. Policies and procedures are
key to the operations of the Band. We understand that SFN has commenced
creating policies, procedures, job descriptions and code of conduct guidelines to
provide direction for Council and Band employees.

6.2

MNP has conducted a review of programs at SFN and noted that allegations
have an effect on provisions of the Indian Act. Although the Nation has financial
autonomy, the Indian Act sec 61 prescribes that:
61. (1) Indian moneys shall be expended only for the benefit of the
Indians or bands for whose use and benefit in common the moneys are
received or held, and subject to this Act and to the terms of any treaty
or surrender, the Governor in Council may determine whether any
purpose for which Indian moneys are used or are to be used is for the
use and benefit of the band.

6.3

MNP has documented instances where Councillors have not acted in the best
interest of SFN. We are aware that M. Sack has been charged by the RCMP
with respect to his actions involving J. Hayes. The Indian Act sec 78 prescribes
that;
78. (1) Subject to this section, the chief and councillors of a band hold
office for two years.
(2) The office of chief or councillor of a band becomes vacant when
(a) the person who holds that office
(i) is convicted of an indictable offence,
(ii) dies or resigns his office, or
(iii) is or becomes ineligible to hold office by virtue of
this Act; or
(b) the Minister declares that in his opinion the person who
holds that office
(i) is unfit to continue in office by reason of his having
been convicted of an offence,
(ii) has been absent from three consecutive meetings
of the council without being authorized to do so, or
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(iii) was guilty, in connection with an election, of
corrupt practice, accepting a bribe, dishonesty or
malfeasance.
6.4

M. Sack has no obligation to step down from his position as a Councillor due to
these criminal accusations.

6.5

MNP has documented that SFN Band employees administer programs, conduct
the day to day financial operations and run the Tobacco Shop and gaming
operations. MNP believes that a clear set of procedures will permit Band
employees to understand their job functions, recognize their obligations and help
in the better operations of Band activities.
Roles and Responsibilities

6.6

The Courts have described the duties of Chief and Council as fiduciary, in that
they must exercise discretion as elected officials to act in the best interests of
their First Nations.

6.7

Further, Chiefs and Councillors are often appointed as directors of First Nation
owned corporations who are the employers of individuals who work for the
administration of the Band or the corporations. The role of a director of a
corporation is also fiduciary and imposes additional burdens and obligations on
the Council.

6.8

The role of Council is to represent their members' interests and to be advocates
for the community’s needs and concerns. Their duties also include;
•

Implementing the direction and governing the operations of the Nation;

•

Setting policies, procedures and resolutions in place;

•

Plan and set goals and objectives of the Nation; and,

•

Ensuring the good management of the Nation.

Conflict of Interest and Code of Conduct
6.9

A Code of Conduct is a set of rules or procedures which outlines the
responsibilities, ethics, principles, values, standards or rules for acceptable
behaviour of employees of an organization. A Code of Conduct sets the ethical
tone of the organization. It describes the behaviour the organization expects from
its people. It also describes what the members of the Nation can expect from
their Council and its employees. There is no one standard code of conduct for all
organisations. This Code needs to be developed by each organization to meet its
specific needs.
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6.10

SFN has a Conflict of Interest Guideline which was adopted in March, 2001 (refer
Exhibit 7). The guideline applies to Council and Band staff. The preamble to the
guideline states the following:
“Whereas the Shubenacadie Band Government wishes to provide for
rules to guide the members of Council in their decision making
processes in order that those decisions can be made in a fair,
equitable and accountable manner;
And Whereas it is recognized that in carrying out responsibilities as the
Band Government members of the Council or their families may, from
time to time, have an interest in matters before them;
And whereas the Band Government wishes to ensure that members of
the Shubenacadie Band have faith and confidence in how the Band
Government decisions are made;
And whereas the Band Government also wishes to ensure that the
members of the Shubenacadie Band have confidence in how
Shubenacadie Band staff conduct themselves in the course of their
employment responsibilities;
And where it is the preference of the Band Government that members
of Council not participate in decision in which they or their families
have an interest as set forth in these guidelines;
And whereas it is the preference of the Band Government that Band
staff not participate in decision in which they or their families have an
interest as set forth in these guidelines;
Now therefore be it resolved that the Band Government enacts the
following conflict of interest guidelines;”

6.11

Included in the Guideline is Section 4.01 which addresses the procedures in
place should a Council member have an interest in a matter to be discussed at a
Council meeting. The section states the following:
“Where a member of Council has an interest in any matter and is
present at a meeting of the Band Government at which time the matter
is the subject of consideration, the member shall:
a) Prior to consideration of the matter at the meeting, disclose the
general nature of the interest to the Band Government;
b) Not take part in the discussion or vote on any question in
respect of the matter;
c) Not attempt in any way to influence the voting on any question
on the matter; and,
d) Leave the Band Government meeting in order that the Band
Government can fully and completely discuss the matter.”
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6.12

Section 5.0 of the Guideline deals with land issues. Specifically, in Section 5.01
the Guideline states the following:
“In the absence of a land use policy, by-law or other policy or guideline
setting out the procedures to be followed for allotting lands of the
Shubenacadie Band, and subject to lands allotted under legislation
relating to war veterans, the following shall apply:
a) The Band Government shall not grant Certificates of
Possession to any member of Council or to any member of the
Band” 5

6.13

The penalties for non compliance are set out in Section 10.01 of the Guideline:
“Where the Band Government finds that a member of the Band Council
or a staff member has contravened any provisions of these Guidelines
it may;
a) Recommend that the member of the Band Council or staff
member repay any gain that is realized as a result of the
contravention;
b) Make such other recommendations which it considers
appropriate having regard to all of the circumstances; and,
c) Enforce the contravention in accordance with any policies of the
Band Government.”

6.14

Although there is a Conflict of Interest Guideline we found that individuals we
spoke to were either not aware of the guideline or did not know where to find it.
Where a conflict of interest was recognised by and employee there was
uncertainty with respect to how to deal with it so in some cases nothing was
done.

6.15

The document is now 13 years old and would benefit from a thorough review and
update to meet the current needs of the Band.
Contracting and RFP’s

6.16

5

A Request for Proposal (“RFP”) is a solicitation made by an organization
interested in procurement of a commodity, service or valuable asset, to potential
suppliers to submit business proposals. The RFP process brings structure to the
procurement decision and is meant to allow the risks and benefits to be identified
clearly up front. The submissions constitute a bidding process.

The Guideline indicates that the BCRs noted in Section 5.7 would be invalid.
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6.17

MNP noted that there is no formal RFP process in place at SFN. SFN has
attempted to conduct an RFP process for the snowplowing and currently has
implemented an RFP process for the development of Wallace Hills.

6.18

An RFP process generally awards points for certain criteria, as set out in the
RFP, such as experience, reputation and cost. The RFP award system can
provide points for First Nation companies to provide a fair advantage in the
bidding process.

6.19

The RFP process would benefit the Nation by obtaining the best possible price for
the work, maintain a contractual obligation of the provider and assist in meeting
their expected goals.

6.20

The lack of a fair and transparent RFP process has led to sole sourcing of
services which have been unchecked and have led to accusations of nepotism
and favouritism.

6.21

MNP found that there is a substantial lack of contracts for the work completed on
the Nation. MNP would expect that an organization of this size and needs would
have a well-developed contract system. A contract sets out the obligations of
each party and anticipates the expectations, costs, delivery dates and provides
for avenues of resolution should a dispute arise. The contract demonstrates the
understanding of the parties and is a legal agreement which can better protect
the Band and its resources.

6.22

MNP is aware of some existing contracts for services during the Period of
Review, but note that many more would have been expected to cover the various
business relationships. Specific contracts or lack of contracts are discussed in
various sections of this Report.
Legal Counsel

6.23

SFN has employed Burchell MacDougall LLP (“Burchell MacDougall”) as their
legal counsel since 2000. G. Richard acted as legal counsel for nine (9) of those
years, until 2013. There is a unique relationship between legal counsel and Band
Councils. Band Councils are responsible for the overall financial management of
Band resources. They are responsible for managing the day to day operations of
the Band and from time to time require the assistance of independent legal
counsel.

6.24

Generally, legal counsel is responsible to provide advice to Council on technical
and legal issues which may affect the Nation.
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6.25

G. Richard advised that there was no retainer agreement when Burchell
MacDougall first represented SFN. The account continued on a month to month
basis based on hourly rates. G. Richard formed a close relationship with Council
members, as evidenced by his ongoing attendance at most Council meetings and
correspondence.
Security

6.26

The SFN Band office has a security manager and posts a full time security officer
at the Band office and the Gaming Room. Access to the Band offices is
controlled by an individual at the front desk who has a push button system to
unlock the door. The Band office and Gaming Room are controlled by alarm
systems which can be de-activated by designated members of the Band office.
The alarm system is monitored by Chubb Security.

6.27

The Tobacco Shop has its own alarm which is controlled by the main panel but
separate deactivation codes. There are video cameras within the Band office but
they are not monitored.

6.28

The Gaming office observed increased costs in its operations during the Period of
Review which are attributable to an increase in security expense. We are
unaware of the reasons for the security officer’s presence at the Gaming Room,
although we assume it is due to the ATM machine and the level of cash readily
available.

6.29

The purpose of an alarm system is to detect intrusion or unauthorized entries.
The system may be used for burglary or fire, to record the times of entry and to
notify the property owners of incidents. We have noted that doors must be shut
and windows closed to ensure that the contact points are active during the
activations.

6.30

MNP noted that the alarm code activations were shared amongst Band office
staff and that there was not a method to control or monitor the activities in the
Band office after hours. Generally, there is a lack of security procedures,
particularly at the Tobacco Shop. MNP further noted that during its review of the
alarm activations that there were times when the alarm was not activated
overnight, or where the alarm was deactivated during hours when the store was
closed and employees would not be expected in the shop. There are no records
to suggest that reports of these instances were acquired or reviewed by SFN
security personnel.
Therefore, the reasons for the exposure were not
investigated. The lack of controls makes the purpose of the alarm system
insignificant and leads to potential for loss or damage to SFN property.
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7

ACCOUNTING AND RECORDS

7.1

During our review we noted that different accounting programs were used to
compile the financial information for financial statement purposes. The use of
different programs adds complexity to the accounting process, impairs a proper
audit trail and provides the opportunity for errors or manipulation. In addition, it
adds costs to administer.
Accounting Process: QuickBooks to Financial Statements

7.2

The financial statements were prepared as follows:
2010 and 2011
1) Accounting information entered into Quickbooks by SFN;
2) Trial balance from QuickBooks extracted and entered into Simply
Accounting by Grant Thornton;
3) Journals prepared by Grant Thornton entered into Simply Accounting
(“Main Simply Accounting”);
4) Separate Simply Accounting file prepared for Gaming (“Simply Accounting
Gaming File”) and prepared for Gas Bar (“Simply Accounting Gas Bar
File”). These files include weekly/daily entries. The Trial Balance from
these files is then extracted and entered in to Main Simply Accounting;
5) Main Simply Accounting Trial Balance provided to auditors;
6) Auditors prepare audit adjustments and a Final Trial Balance; and,
7) Final Trial Balance used to prepare financial statements.
2012 – This process excludes Simply Accounting as follows:
1) Accounting information entered into Quickbooks by SFN, with assistance
from MNP as co-managers;
2) Quickbooks Trial Balance provided to auditors;
3) Auditors prepare audit adjustments and Final Trial Balance; and,
4) Final Trial Balance used to prepare financial statements.
Records

7.3

Throughout our review, we have noted that there is often a lack of supporting
documents, including missing invoices and authorisation documents, in other
cases, descriptions of transactions in the general ledger were inadequate or were
not described at all.
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7.4

In addition, there have been numerous cases where documentation has been
requested and there have been delays in obtaining this information due to poor
document filing and management in the Band office.
In one instance, we
identified that at the end of each season the Fisheries Manager would destroy
fisheries documentation, rather than archive them. This makes it very difficult for
a review to be performed of fisheries operations over a number of years.

7.5

As a minimum, we would expect expenses of the Band to be separated by major
operation, e.g. housing with all purchase invoices, supporting documentation and
authorisation documents filed by supplier. With respect to all revenue generation,
for each department which generates revenue, all invoices and supporting
documentation should be filed by customer so that they are readily accessible
and receipts and balances due are readily reconcilable.

7.6

Finally, for payroll, we would expect records to be filed by employee with
documentation supporting the calculation of payroll where necessary e.g. for
Fisheries. We would also expect copies of expense reimbursement claims,
authorisation forms and supporting documentation.

7.7

A significant concern to us has been the lack of bank reconciliations. Few
reconciliations were found at the Band office. Given the size and complexity of
SFN operations, we would expect bank reconciliations to be carried out every
month for each bank account maintained by SFN.
This ensures that
unaccounted for payments can be identified and cash requirements of the band
be easily maintained and projected.

7.8

Another significant concern relates to the Tobacco Shop, its operations and its
general records. There appears to be a complete lack of records, in particular
with respect to cash. We understand that cash was regularly disbursed from the
shop for reasons such as payment for senior’s heating oil or loans to Band
member, but incomplete records were maintained to account for the flow of cash
and how much of it was to be repaid. In addition, records with respect to
inventory were also extremely poor.

7.9

Overall, there were numerous instances where transactions were not recorded,
for example, few Tobacco Store transactions were posted after October 2010,
instead these were posted by Grant Thornton at the end of the year as part of the
year end process. We note that this was also the case for Gaming and the Sports
Account - RBC 101-818-3 (“Sports Account”) where transactions were entered by
Grant Thornton at the year end. For each of these examples, the SFN general
ledger provides extremely limited information as to the transactions that took
place.
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7.10

Aside from transactions in the general ledger, our review of the records noted that
it was not apparent that budgets and project files were maintained for housing
projects. Absent project files, we reviewed the Council Minutes, BCRs and other
documentation to understand the development of these sites.

7.11

Finally, although we found significant deficiencies in the records of SFN, we
noted instances where records were well maintained. We note that although
gaming accounting transactions were entered at the end of the year by Grant
Thornton, the underlying documentation is well organised and generally reflects
the day to day transactions of this operation.
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8

SUMMARY OF FINDINGS

8.1

Based upon our initial review, ten (10) areas of investigation were analysed. This
Report addresses the insurance claim as well as the identified areas of
investigation and amounts considered questionable or owed to SFN.

8.2

These amounts listed by area of investigation are set out in Table 2 below:
Table 2: Summary of Questionable and Amounts Owed to SFN
Description
Insurance Claim
Tobacco Shop
Wallace Hills
Gaming
Cranberry
Centre of Balance
Capital and Housing
Snowplowing
6
Fisheries
M. Sack Loans
Jerry F. Sack
Total

6

Reference
Section 9.0
Section 10.0
Section 11.0
Section 12.0
Section 13.0
Section 14.0
Section 15.0
Section 16.0
Section 17.0
Section 18.0
Section 19.0

Amounts
$766,780
Unquantifiable
61,518
129,459
434,768
109,166
314,281
58,125
217,486
27,366
$2,118,949

Does not include unreconciled difference between lobster revenue and lobster wages. See Section 17.
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9

INSURANCE CLAIM (APPENDIX #1)
Overview

9.1

In December 2012, SFN submitted an insurance claim for recovery of
unauthorised payments from SFN bank accounts. In February 2013, the claim
was revised following a request for additional analysis by the loss adjuster and
following receipt of additional information.

9.2

For the period starting July 19, 2011 onward, SFN is insured by Chartis Insurance
Company of Canada under policy number #53 08 75 05 (“the Policy”). The Policy
provides, amongst others, coverage for Crime, in particular, Employee
Dishonesty. The Policy provides coverage under Employee Dishonesty where
“…loss [is] sustained by the Insured through fraudulent or dishonest acts
committed during the Policy period by any of the Employees engaged in the
regular service of the Insured…” 7

9.3

“Fraudulent or dishonest acts” are defined as acts committed by an employee
with the intent to:
a)

“Cause the Insured to sustain such loss; and,

b)

To obtain financial benefit for Employee, or for any other person or
organization intended by the Employee to receive such benefit, other than
salaries, commissions, fees, bonuses, promotions, awards, profit sharing,
pensions or other employee benefits earned in the normal course of
employment.” 8

9.4

Prior to July 1, 2011 the policy was held by Zurich Insurance Company (“Zurich”).
The coverage under both policies appears to be the same.

9.5

The policies also provide for coverage of investigative fees which will be
addressed when the claim is complete. An assessment of the claim is in
progress.

7
8

Section II of the Policy, Conditions and Limitations, Paragraph 1b.
Section II of the Policy, Conditions and Limitations, Paragraph 3.
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Summary of Findings
9.6

The insurance claim submitted that the following unauthorised payments were
made from SFN:
Table 3: Summary of Questionable Amounts
Description
Payments to J. Hayes
Payments to MRJJ
Payments to Amcrest
Other payment

Total Questionable
Amounts
$140,151
141,800
502,829
6,000

Total

9.7

$790,780

We summarise our findings with respect to the above payments in the following
paragraphs.
Payments to J. Hayes - $140,151

9.8

These payments consisted of cheque and online payments to J. Hayes together
with approximately $58,000 in cash taken from the Tobacco Shop which is
documented as a “loan”.
Payments to MRJJ - $141,800

9.9

Payments to MRJJ represent the net of amounts transferred from SFN to MRJJ,
less amounts returned, or less payments identified for the benefit of SFN.

9.10

Of this amount, $62,600 has been identified as transferred to Amcrest, $23,000
withdrawn as cash and $37,200 has been transferred to unknown persons.
Payments to Amcrest - $502,829

9.11

Payments to Amcrest totalling $502,829 represent payments of $72,229 invoiced
for work, online transfers of $360,600 and cheque payments of $70,000. We
have been advised that there is no service contract between Amcrest and SFN,
nor have we found any documentation to support a service contract. In addition,
we have not found supporting documentation for the majority of transfers to
Amcrest. Access to the financial records of Amcrest would assist in tracing these
funds.
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Other payment $ 6,000
9.12

Other payment relates to a payment from the Sports Account to Shubenacadie
Home Hardware for the benefit of Jerry F. Sack. We understand that SFN does
not generally use this store for its purchases.
Other Matters

9.13

9.14

Since the submission of the insurance claim, we have met and interviewed J.
Hayes. In addition, we have received further information with respect to three
payments which use funds that the insurance claim submits are unauthorised
transfers from SFN. The payments are as follows:
•

$15,000 to RBC Visa to the benefit of J. Sack;

•

$3,000 to Jerry F. Sack; and,

•

$6,000 to Shubenacadie Home Hardware to the benefit of J. Sack.

Our interview with J. Hayes and the new information in relation to the payments
listed above will be discussed with insurers in due course.
Conclusion

9.15

We understand that the insurance claim is under review and MNP has been
assisting the insurance adjuster as requested.

9.16

The amount of the claim is $790,780, however, this includes a total of $24,000
which is included in the total amounts owed by Jerry F. Sack. Therefore, the net
amount of $766,780 is shown to avoid double counting of the amounts included in
Section 19.0.
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10

TOBACCO (APPENDIX #2)
Overview

10.1

The purchase and sale of tobacco on the SFN reserve is governed by Provincial
and Federal legislation with respect to volume and taxation. The legislation
provides for a first nation to purchase a quota of cigarettes and tobacco
(collectively referred to as “tobacco”) for resale on the reserve with reduced
taxes. The purchase and sale of the tobacco is the responsibility of the Nation
and it is not supported by any government funding.

10.2

The sale of tobacco provides revenue for the Band. We were advised that the
funds generated by the tobacco sales were intended to fund youth sports and the
needs of seniors not covered by other funding.

10.3

Apparent losses in the Tobacco Shop were reported to Council by the auditors in
March 2012. Based upon this report and other discussions, concerns were
raised with respect to alleged unreported losses in the Tobacco Shop including
the unauthorized removal of inventory after hours.
Summary of Findings

10.4

We performed a high level walk through of the tobacco operations to gain an
understanding of the flow of documents, product and money. The Tobacco Shop
is managed by the finance department, but has its own bank account, point of
sale and accounting system. All withdrawals from the Tobacco Shop bank
account are processed by finance, however, the Tobacco Shop has been
responsible for the deposits. It is currently managed by Wayne Howe. For a
portion of the Period of Review it was managed by Tammy Peter Paul.

10.5

The Tobacco Shop is responsible for controlling the ordering of all tobacco sold
on the Nation. The tobacco is sold from the SFN Tobacco Shop located in the
Band office to individual members and convenience stores (“stores”) on the
Nation. These stores are owned or operated by members of the Band. There
are 10 stores which sell tobacco sourced from the Tobacco Shop.

10.6

Tobacco is ordered by the Tobacco Manager from, Atlantic Wholesalers Ltd., a
division of Loblaw’s (“Loblaw”). Shipments are received twice weekly from
Loblaw. To maintain the monthly quota, all cigarettes must be sold from the
Tobacco Shop each month. Loblaw had typically been paid by direct withdrawal
from the bank account, however, the withdrawals were not completed due to
insufficient funds in the tobacco account.
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10.7

We noted that disbursements from the cash receipts included the following:
•

Loans;

•

Reimbursements to seniors;

•

Funding for funerals, emergencies;

•

Funding for sports;

•

Donations;

•

To cash social cheques; and,

•

To cash payroll cheques.

10.8

Loans to members are recorded on a hand written list; however reimbursements
to seniors were recorded in the accounting system. There is no clear tracking
system on a month to month basis for the advances, loans, or payments due
back to the Tobacco Shop.

10.9

The Loblaw’s rebate program was a system set up where an additional
“surcharge” was placed on the purchase price of cigarettes. R. Davidson, a
former sales representative at Loblaw, was responsible for the company’s First
Nations clients in Nova Scotia. He is reported to have met with SFN
representatives and introduced an opportunity for the Nation to use monies from
the Tobacco Shop in order to fund projects and expenses. MNP was advised by
J. Hayes that Jerry F. Sack, Ann Marie Augustine and Tammy Peter Paul were
the principal contacts for those meetings.

10.10 The concept was that Loblaw would place a surcharge on the purchase price of
the tobacco which would be then be passed on to the consumers. This
surcharge was not a strict percentage calculation but rather an arbitrary amount
applied to individual brands of cigarettes. The surcharge did not appear to follow
any correlation to sales. At the end of each month when SFN had paid the
Loblaw invoices, Loblaw’s would provide the Nation with a cheque representing
the surcharge minus an administrative fee for processing. Loblaw charged a 3%
administrative fee for providing this service to SFN. It appears that the decision to
raise prices was done without the knowledge of Council or the community.
Although the rebate program has been cancelled, i.e. the surcharge cancelled,
raised sales prices to consumers remain in place to this date.
10.11 Inquiries about this program to Loblaw head office have not been responded to.
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10.12 In addition, we were advised that the finance manager would take cash from the
Tobacco Shop till to fund other programs. These were allegedly large sums of
money. We found a document signed by council members which says that J.
Hayes “borrowed $58 - $59 thousand from the Tobacco store.” There is also a
handwritten note on the bottom of the document that says “Gave 100,000 to Pete
Adema” and it appears to be signed by Pete Adema. When asked about this
document J. Hayes said he likely did borrow the money but he could not
remember what for and did not have documentation to show if the money had
been returned. He was not aware of the $100,000 noted on the bottom.
10.13 In March 2012 the auditors, Lenehan and Associates, provided a report to
Council which indicated that there was a variance of $525,954 in the tobacco
revenues. We did not perform a detailed review of this calculation because the
deficiencies in the record keeping and processes at the Tobacco Shop make it
extremely difficult to conclude on the specific reasons for the variance. Part of
the variance may be explained by undocumented payments made to support
seniors.
10.14 Concerns were raised with respect to people seen taking cases of cigarettes from
the Tobacco Shop. During our review we noted that an alarm system is used to
protect not only the Band office but also the Tobacco Shop within the office. Our
review of the alarm activations data showed that alarm protocols were bypassed,
but the data was inconclusive as to who or why these were bypassed.
10.15 The operation of the Tobacco Shop did not provide an environment of strong
controls and processes to mitigate the opportunity for the misappropriation of
money and product. Based upon the available information and comments by
witnesses we are not able to assess the amount of the losses and who were
responsible. Based upon our observations it is very likely that amounts were
inappropriately loaned or paid from the Tobacco Shop to members of the
community where the recovery of the amounts will not be possible.
10.16 Finally, SFN has in place a $1 Sports Levy on each carton of tobacco. The funds
received from this levy are not segregated in a separate fund, therefore the total
value of this fund is not currently known. By segregating funds from this levy,
Council will know how much is available for distribution for sports activities. In
turn, members of the community can apply to Council for distribution of the fund
for sports activities. Segregation of funds should be made weekly, every second
week, or monthly. At the end of the year there should be an accounting of the
monies collected and paid out to provide a vehicle for review and future planning.
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Conclusion
10.17 A rebate program was set up with a major supplier, Loblaw, without the
knowledge of the Council and community members. The total amount of rebate,
net of administration fee, during the period of August 2009 through February
2012 was $2,854,732. This program included an administration fee charged by
Loblaw that totalled $88,291. Although the rebate is no longer in place,
consumers continue to be charged the same price as when the program was
operational.
10.18 A written contract with Loblaw could not be found therefore it is unknown if this
organization was aware of the arrangement and the fee charged. Consideration
should be given to proceeding with a formal inquiry with Loblaw through legal
counsel to potentially recover the administration fee.
10.19 Should Council wish to continue with the $1 sports levy, the levy should be
calculated on a monthly basis and segregated in a separate fund. All access to
the funds should be by advance application and approval by Council.
Applications can be collected and approved on a schedule that is suitable for
SFN.
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11

WALLACE HILLS (APPENDIX #3)
Overview

11.1

The lands of Wallace Hills were awarded to SFN by the Federal Government on
March 10, 2011. The Band had been negotiating for these lands since the
1960’s. Wallace Hills or Hammonds Plains, referred to interchangeably, is an
important addition for the First Nation as it offers an economic development
opportunity in close proximity to the Regional Municipality of Halifax (“HRM”),
Nova Scotia. For purposes of this discussion, the development is commonly and
collectively referred to as the Wallace Hills Development.

11.2

The minutes of a Special Convened Band Council meeting on July 9, 2009
indicate that a Wallace Hills Development Committee (the “Wallace Hills
Committee”) was made up of Chief Sack, M. Sack, Ryan Julian (“R. Julian”), R.
Augustine and J. Hayes.

11.3

A second company, Wallace Hill Development Incorporated (“Wallace Hill
Development Inc.”) was incorporated and registered on October 12, 2010 by
Burchell MacDougall. G. Richard advised that this corporation was to be used for
the development of Wallace Hills, but that it is essentially dormant.

11.4

Concerns were raised with respect to the fairness of contracts or proposed
contracts with parties related to SFN and the development of the property.
Summary of Findings
Pockwock Road

11.5

MNP was advised that SFN had purchased an acre section of land from M. Sack
in November 2009 and that he had bought it only four months prior to the sale.
The lot is now considered part of, or close to, the Wallace Hills reserve lands.
Land registry information for the Pockwock Property shows the historical
ownership as follows:
•

January 1999 - the property was sold by Susan Wenning Cameron, Joan
Wenning McMillan and Andrew S Wenning to Ramar Developments;

•

July 23, 2009 - Ramar Developments sold the property to M. Sack; and,

•

October 7, 2009 – M. Sack sold the property to SFN, however, the
transaction was not registered until November 27, 2009.
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11.6

MNP contacted Ramar Developments’ Chris Marchand, who advised that the
land was sold to M. Sack for $40,000 in July 2009. A review of the general ledger
showed that a $65,000 cheque was drawn on the CIBC Administration account
on September 11, 2009 and paid to Carruthers and MacDonnell, law firm, for
“Wallace Hills – Land”. In addition to the purchase of the land, a payment of $229
to HRM for delinquent 2009 property taxes was found.

11.7

MNP reviewed the minutes of Council meetings from April 2009 until January
2010 and there is no notation of a BCR or discussion in regard to the purchase of
this land from M. Sack. There is also no discussion about the necessity to
purchase this acre of land. M. Sack was a Councillor with SFN commencing in
June 2009 and was present for a number of Council meetings when the
discussions were occurring with respect to the Wallace Hills Development. We
also note that M. Sack was a member of the Wallace Hills Development
Committee established by the Band Council in July 2009.
Construction Project Plans

11.8

11.9

To date we are aware of three plans with respect to the development of Wallace
Hills. They are as follows:
•

Kukwes Construction Management – Conceptual Plan dated October
2007;

•

M. Sack – Memorandum of Understanding, no date; and,

•

M. Sack – Development and Management Agreement, no date.

The minutes of a Council meeting on June 7, 2011 indicate that M. Sack
approached the Band in regard to constructing a building on the Wallace Hills
property. His plan was called the “Wallace Hills Entertainment Centre”. It is our
understanding that none of the above noted development offers were accepted.

11.10 Based upon our observations, the Wallace Hills Development has the potential to
offer significant economic development and revenue to the First Nation.
However, the development is in the preliminary stage.
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11.11 Amounts recorded to the Wallace Hills account, prior to adjustment for financial
statement purposes were as follows:
Table 4: Payments re: Wallace Hills
Payments
MRJJ
Land
Legal
Sack’s Contracting /
Excavating
Marketing
Audit
Amcrest
Other
Total

2010
$ 38,682
65,000
16,825
7,765

2011
130,755
20,487
-

2012
22,617
28,524

Total
169,437
65,000
59,929
36,289

12,657
845
10,548
$ 152,322

900
5,090
157,232

2,200
4,079
57,420

12,657
2,200
1,745
19,717
366,974

11.12 The payments to Sack’s Contracting in 2010 and Sack’s Excavating in 2012
totalling $36,289 are related to single invoices recorded on July 9, 2009 and
September 6, 2011, respectively. We have not located the invoice for July 9,
2009, therefore it is not known what the charges were for and why the amount
was capitalized. Invoice 20110074wall in the amount of $28,524 from Sack’s
Excavating is dated September 6, 2011. The charges are for plan preparation,
labour, machine time and materials. However, the details (hours and rates) of the
charges are not set out in the invoice and the invoicing follows the submission of
proposals in April and June for the project. Concerns have been raised that the
invoice represents M. Sack’s cost to prepare the proposal for Wallace Hills. If
that is the case then it is highly unusual for a proponent to charge for preparation
of a proposal. Pending the receipt of the 2009 invoice and confirmation of the
work performed we consider these amounts questionable.
Conclusion
11.13 Although two companies, MRJJ and Wallace Hill Development Inc., have been
incorporated by individuals related to SFN for the development of Wallace Hills,
neither one has been directly involved with the development of the land for the
direct benefit to SFN. MRJJ was conceived without the knowledge of Council
and was used as a means to transfer monies from the Sports Account to Amcrest
and J. Hayes.
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11.14 Based upon the available documents, it appears that M. Sack realised a profit of
approximately $25,000 ($65,000 - $40,000) in the sale of the Pockwock Property
while he was a Councillor and member of the Wallace Hills Development
Committee. We did not find any disclosure to Council or the community of this
transaction and the parties involved. A property appraisal is required to advise if
the amount paid was fair market value. We have not found any Council minutes
which discusses the need and benefit of this property.
11.15 Based upon the available Council Minutes found, the profit realized by M. Sack is
questionable along with the property taxes in the amount of $229 paid by SFN.
Therefore an amount of $25,229 is questionable.
11.16 Currently, the payments to Sack’s Excavating and Sack’s Contracting are
unsupported. Pending the receipt of supporting documents the total of $36,289 is
considered questionable.
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12

GAMING (APPENDIX #4)
Overview

12.1

SFN is allocated 145 Video Lottery Terminals (“VLT”) or gaming machines under
a Gaming Agreement with the Atlantic Lottery Commission (“ALC”). Prior to May
2011, the Nation was allocated 175 VLTs. This amount was reduced by 30 VLT’s
in consideration of a one-time contribution of $1.2 million from the Province of
Nova Scotia. The contribution was to be used for economic and community
development. This amount was received on October 13, 2011. It is not known
what this contribution was used for as on October 13, 2011, the full amount was
transferred to the Sports Account then widely dispersed.

12.2

Concerns were raised with respect to the collection of gaming revenue from the
stores and payments made from the gaming receipts prior to their deposit at SFN.
Summary of Findings

12.3

During the Period of Review, the VLT’s were located in gaming rooms directly
operated by SFN and in stores operated by band members. The daily operation
of VLT’s located in stores is the responsibility of the store owner. We understand
that ALC has changed their arrangement with SFN where they require all VLT’s
to be directly managed and operated by SFN.

12.4

The illustration below shows the flow of funds from a gaming customer at the
Band member stores to the collection of proceeds by SFN and payment of the
Administration Fee to the ALC.
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Illustration 1: Gaming Machine Flow of Funds - Stores
Cash In

Video
Lottery
Terminal

Winnings

Commission
(Cash in –
Winnings)

Store

Admin Fee

64.4 %
Commission

Nov 30, 2008 – Jan 10, 2009
100%
Jan 11, 2009 to Date
$28.00/machine

Shubenacadie
First Nation

Admin fee to
Atlantic
Lottery
Corporation

12.5

ALC charges a weekly administrative fee to SFN for use of the VLT’s. This fee is
commonly referred to as “the Sweep”. The Sweep is a flat fee assessment per
VLT and is not linked to the revenue generated by the VLT.

12.6

In consideration for placing gaming machines in their stores, the store owners
retain a portion of the Commission and are expected to contribute to the Sweep.
The stores retain 35.6% of the Commission with the remaining 64.4% paid to the
Nation each Wednesday. Along with the Commission, the stores remit the
Sweep or portion thereof. SFN is ultimately responsible for the payment of the
Sweep to ALC but has attempted to share the cost with the stores in accordance
with the above noted percentages/fees, however, the Sweep was increased in
October 2011 but this increase was not passed on to the Store owners (i.e. 100%
or $28 per month per machine as per Illustration 1).
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12.7

Although the annual financial results indicate fairly consistent revenues and
expenditures, we were advised that there are amounts that the stores owe SFN
for unpaid Commissions and Administration Fees.

12.8

SFN has one further source of gaming revenue. SFN receives a share of 50% of
the profits of Sydney Sheraton Casino. This share is distributed between Bands
that have signed a Gaming Agreement with the Province of Nova Scotia.
Concerns were not raised with respect to this income, therefore, we have not
reviewed this source of income.
Conclusion

12.9

MNP has identified monies which are owing to SFN from the stores for
uncollected sweeps or revenues from the VLTs.
Table 5: Summary of Amounts Owed by Store
Description
RBK Variety
Marr’s One Stop
Harley Bears
Treaty Truck House
TLP
Total

9

Amount
$37,300
39,316
(1,869)
54,816
(104)
$129,459

12.10 Our calculations indicate that $1,869 is due to Harley Bear’s and $104 is due to
TLP, however these schedules are based upon a set period where a timing
difference may not be picked up. There are indications on the SFN Gaming
Spreadsheets that amounts due were settled at later dates therefore this
apparent “overpayment” is likely to represent a timing difference, i.e. the
repayment of an historic debt.
12.11 Should the stores be required to share in the increased Sweep in October 2011
(refer Paragraph 12.6) and pay 50% of the $137 Sweep (as opposed to $28 that
they currently pay), SFN would be due a further $111,365, i.e. $240,824.

9

Based upon the SFN Gaming Spreadsheets.
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13

CRANBERRY BOG (APPENDIX #5)
Overview

13.1

The L’Nu Sipuk Cranberry Nation Inc (“Cranberry Nation”) was incorporated on
December 22, 2010 through the offices of Burchell MacDougall, by Kelly
Mittelstadt. Jerry M. Sack was listed as the director of the corporation, G. Richard
was appointed as the recognized agent by way of “Resolutions of the Director”
and SFN was listed as the shareholder of the corporation. We understand that
this company was to be used for the operation of the cranberry bog.

13.2

Concerns were raised with respect to the cranberry bog because there had been
work done on a section of Band lands but there was no apparent progress
towards completion of the project.
Summary of Findings

13.3

In our review of records we located a business plan dated August 2010 which
was prepared by James Moore and Associates (“Moore and Associates”). The
introduction to the document states that in “2008/2009 several band members
concluded that Indian Brook Reserve ..... would be a good site for a cranberry
business. .... Russell Julian and Councillor Jerry Sack were instrumental in
making the idea come to life”.

13.4

Moore and Associates prepared a business plan that indicates that in 5-6 years a
25 acre cranberry farm would create 15 new jobs and economic development for
the Nation. The business plan further indicates that Moore and Associates were
contracted to investigate the feasibility of the project and over the summer of
2009 held discussions with various stakeholders.

13.5

Included in the business plan is a document that indicates that research had been
conducted on the Cranberry project; initial land assessment completed, initial
environmental review completed and letter of intent discussed. It indicates that
Blake Johnston (“B. Johnston”) of Aylesford is interested in investing in the
project, buying cranberries and being the project manager of the business. The
document indicates that the plan must be a ten (10) year project and that there
will be no cranberries until year three.

13.6

The financial projections in the business plan were prepared by B. Johnston and
correlated by an accounting firm in Truro, Nova Scotia. Based upon the financial
plan, the clearing of the first five acres was to have cost a total of $90,000.
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13.7

Based upon the general ledger, expenses for the cranberry bog can be
summarized as follows:
Table 6: Cranberry Expense by Category
Vendor / Payee
Sack’s Excavating
Payroll
Legal
Consultants
Other
Total

2010
$
12,250
600
$ 12,850

2011
44,195
1,497
1,713
47,405

2012
434,768
107,302
13,222
200
9,290
564,782

Total
$434,768
151,497
14,719
12,450
11,603
$625,037

13.8

In addition to the amounts stated above are $120,528 of invoices which allegedly
remain unpaid to CMC Ltd and Bezanson & Chase Cranberry Co. Ltd; companies
owned by B. Johnston. B. Johnston indicated that his primary points of contact
were D. Gloade, the Housing Manager, and J. Hayes. He was asked to work with
M. Sack and Bedford Excavating although he did not see either when on site. B.
Johnston indicated that he started to have problems getting his work paid and
was advised by M. Sack (during the construction process) to provide him with the
invoices, that M. Sack would increase the costs by $10 per hour and then get
them paid; we assume through Sack’s Excavating. B. Johnston advised that he
did not follow M. Sack’s suggestion. B. Johnston indicated that he was told that
there was no funding for the project and eventually J. Moore was no longer
involved in it.

13.9

Concerns were raised with respect to the uses or sale of timber cleared of the
site. B. Johnston advised that the trees cleared for the site did not have
significant value. No revenue was recorded for the sale of trees. This concern
was not pursued further.

13.10 Payment to individuals working on the cranberry bog started in December 2010.
There were a total of ten (10) Band members who worked at some point in time
on the cranberry bog, five of these individuals worked in both fiscal 2011 and
2012. The individuals who were paid on a regular basis were Jerry M. Sack,
Christopher Sack and Charles Marble. Without time sheets or progress reports it
is unclear what work was performed by the individuals.
13.11 Jerry M. Sack confirmed that a saw was purchased for the project. The Council
Minutes of April 12, 2011 indicate that Councillor Ron Knockwood was to buy a
$9,000 saw for the Cranberry Nation project. A payment to Michael L. Warner on
May 2, 2011 for $8,905 for a “wood mill” saw was found in the general ledger.
Jerry M. Sack advised that the saw was stolen during the project. The police were
never notified of the loss nor was an insurance claim filed.
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13.12 It appears that a portion of the land on Brown Flats Road has been cleared and
some levelling done. MNP observed the Brown Flats Road property and there
was a portion of the land that was clear of trees but there were no buildings or
visible cranberry beds as observed at B. Johnston’s farm in Aylesford.
Conclusion
13.13 Based on the above, the total cost of the cranberry bog to date is shown in Table
7 below:
Table 7: Cranberry Bog Cost to March 31, 2012
Description
Excavating
Payroll
Legal
Consultants
Other
Total Paid
Excavating and consulting - Unpaid
Total Effective Cost

Amount
$434,768
151,497
14,719
12,450
11,603
625,037
120,528
$745,565

13.14 Although $745,565 ($625,037 + $120,528) has been effectively incurred, the bog
is not operational. It appears that much more work is required to fulfill the plan of
having 25 acres in production. The cost of the additional work and timeline to do
so is unknown. The original projected cost of the development of this piece of
land was estimated at $90,000. The value of this work is well in excess of that
value and is questionable.
13.15 Due to the lack of supporting documentation and the indication that work
performed by Sack’s Excavating was essentially performed by B. Johnston the
$434,768 paid to Sack’s Excavating is considered questionable. Request
complete supporting documentation from Sack’s Excavating for the amounts
paid.
13.16 We note that there was no identifiable funding in place for this project, therefore
the money to pay the amounts expended would have come from other sources.
We have not traced the source of the funding to pay for the above amounts. Due
to the co-mingling of funds in the general account, considerable time would be
required to perform a tracing of the funds.
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14

CENTRE OF BALANCE AND RESILIENCY (APPENDIX #6)
Overview

14.1

During the Period of Review, SFN pursued the development of a Centre of
Balance and Resiliency (“CBR”). The CBR was intended to provide a youth
healing centre for SFN with services ranging from detox to post-discharge
community outreach and long-term rehabilitation support. Another component of
the CBR was the design and construction of a Cultural Lodge with the objective to
honour the Indian Residential School Survivors.

14.2

The project was to be developed and managed by Violet Paul on behalf of SFN.
During this time, V. Paul was also an employee of SFN working as the assistant
to Chief Sack.

14.3

Concerns were raised with respect to the cost of the project and the apparent
lack of deliverables. These concerns included the receipt of $50,000 in funding
from INAC which was allegedly paid to a contractor Ishkonigan Inc. for a proposal
that was reportedly rejected.
Summary of Findings

14.4

The concept of the CBR first appears in December 2009 with an Independent
Services Agreement with V. Paul to manage the project. From that point,
proposals are prepared and funds were expended from SFN and other
corporations connected to SFN. In addition to SFN, corporations making
payments to V. Paul are Amcrest and potentially MRJJ.
Proposals and Funding

14.5

V. Paul was hired as an independent contractor to prepare a proposal to be
submitted to INAC and other parties to gain funding for the development of the
CBR Project. The contract was for the period of December 4, 2009 to March 31,
2010, in the amount of $30,000. A Proposal for Funding dated July 2010 was
found with a budgeted cost of $280,000. In this proposal, the Former National
Chief Phil Fontaine is listed as the Chair of the Steering Committee.

14.6

INAC granted funding of $50,000 to prepare a business case and the agreement
signed on July 11, 2011 by seven members of SFN Council. We note that SFN
issued a Request for Proposal seeking applications for consultants to develop a
business case for the CBR to be completed by July 31, 2011. The funding was
received on September 1, 2011 and deposited to the RBC Admin Account.
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14.7

On May 1, 2011 Ishkonigan Inc. issued an open letter of engagement to SFN to
the attention of V. Paul. The engagement terms referred to general consulting
and there was no specific mention of the preparation of a business case. Phil
Fontaine is listed as the President of Ishkonigan Inc. On October 1, 2011 invoice
0001 from Ishkonigan Inc. in the amount of $50,000 is issued to SFN for work up
to the end of September 2011. The invoice indicates that Ishkonigan Inc. worked
on a draft “opp analysis and financial analysis for FN CBR”. The invoice was paid
on January 13, 2012.

14.8

Although a document entitled “Draft Opportunity Analysis” dated December 1,
2011 was found it is apparent by the correspondence that it was not submitted to
INAC. A further application with respect to the Truth and Reconciliation
Commemorative Initiative dated March 2011 was identified. This document does
not refer to the CBR project as identified in other documents and its relationship
to the INAC funding under Agreement 001 is unknown. It was submitted to INAC
in support of the Business Case but was rejected.

14.9

In correspondence between G. Richard and INAC he advises that SFN “has no
business connection” to the project or the corporate enterprise promoting it. We
assume that G. Richard is referring to the First Nation Centre of Balance and
Resiliency Association (“FNCBR Association”), an association registered on
February 8, 2012 at V. Paul’s home address. The directors are listed as Jerry F.
Sack, Phil Fontaine, Kathleen Mahoney, Doug Reti and V. Paul.

14.10 In our review of the legal invoices from Burchell MacDougall we note that SFN
was billed for the registration of the FNCBR Association in the amount of $637
plus expenses and taxes. It is not known why SFN would be billed for the
registration of an entity that it is not associated with and the invoices refer to
instructions received from V. Paul who was not an employee of SFN at the time.
Payments to V. Paul
14.11 V. Paul was hired by SFN under an independent contract from December 4, 2009
to March 31, 2010 and then an employment agreement November 9, 2010 and
August 3, 2011.
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14.12 V. Paul was paid a total of $101,098 from SFN and Amcrest during the Period of
Review and potentially an additional amount of $20,000 through MRJJ. Based
upon our review V. Paul was paid a total of $30,000 under the Independent
Contract Agreement. The timing of the payments did not match the agreement
but the difference was not significant. Payments between the completion date of
the independent agreement and the start of the employment agreement, April 1,
2010 and November 9, 2010, totalled $62,000 with $52,000 from SFN and
$10,000 from Amcrest. An additional $2,000 was paid from Amcrest in March
2011. In an interview with J. Hayes he advised that V. Paul was paid through
Amcrest because she was in “constant battle with certain Councillors” therefore
running the payment through Amcrest would not be identified as a payment to V.
Paul in the records of SFN.
14.13 Additional online bank transfers from MRJJ totalling $20,000 were identified by
notations from the auditors as paid to V. Paul via discussions with J. Hayes. We
have not verified if V. Paul received these transfers but if so, they would be in
excess of the known agreements.
14.14 Although reimbursements for travel, cell phone and computer are provided for in
the employment agreement, receipts were not found for a total of $6,529
expenses.
Conclusion
14.15 Based on the above, identified costs incurred for the development of the CBR are
shown in Table 8 below:
Table 8: Payments for the CBR
Payee
V. Paul

Ishkonigan
Subtotal
V. Paul-unconfirmed
Total

Source
SFN
Amcrest (SFN)
Sub-total
SFN
MRJJ (SFN)
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14.16 Although a total of $171,000 has been identified as incurred by SFN for the
development of the CBR, we understand that the project has not reached the
point where a business case has been accepted. The amount budgeted for
completion of the business case was $62,500 with $50,000 of the amount funded
by INAC. Based upon correspondence in the spring and summer of 2012 and
recent discussions with the Director of Operations, the required filings under the
funding agreement are not complete.
14.17 Documents related to the CBR are incomplete and V. Paul was directing the
expense of SFN funds when she was not an employee or contractor.
14.18 According to the available documents, V. Paul was paid $62,000 when she did
not have a contract with SFN, another $2,000 in excess of her employment
agreement and potentially an additional $20,000 from MRJJ. Of the $84,000
total, $12,000 has been identified as unauthorized payments from Amcrest in the
insurance claim. The $20,000 in potential transfers from MRJJ are also included
in the insurance claim and therefore have not been included here. The remaining
$52,000 plus unsupported expenses of $6,529 (total of $58,529) with respect to
V. Paul are questionable. MNP questions why payments are made from
unrelated third parties for work that is conducted on behalf of the Band without
the knowledge of Council.
14.19 Ishkonigan Inc. invoiced and was paid $50,000 for what appears to be work on
“FN CBR”. We note that SFN paid for the incorporation of FNCBR Association
which is an entity allegedly not associated with SFN. As there is not a clear
connection between the work performed and the funding provided by INAC it is
questionable if the funding was firstly used to pay Ishkonigan Inc. and secondly if
the work performed formed a submission to INAC in accordance with the funding
agreement.
14.20 SFN paid Burchell MacDougall for the incorporation of FNCBR Association in the
amount of $637 plus expenses and taxes. We note that the FNCBR Association
does not have a direct relationship to SFN therefore the expense is questionable.
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14.21 Therefore, the total amount considered questionable with respect to the CBR is
as follows. These amounts should be referred to legal counsel for consideration
of recovery:
Table 9: CBR Questionable Amounts
Description
V. Paul:
SFN amounts in excess of employment
contract
Unsupported expenses
Ishkonigan
Legal Fees re: FNCBR Association
Total

Amount
52,000
6,529
50,000
637
$ 109,166
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15

CAPITAL AND HOUSING (APPENDIX #7)
Overview

15.1

SFN constructed and managed numerous houses on Nation land. The houses
were built using both in-house resources and contracted services, with funding
received from the Canada Mortgage and Housing Corporation (“CMHC”). In
addition to constructing new homes, the Capital and Housing Department
(“Housing”) facilitated the management of the repairs and renovations to SFN
houses.

15.2

Concerns were raised with respect to the following:
•

Conflicts of interest involving D. Gloade and M. Sack due to their
positions with the Band and business relationship. D. Gloade, when
employed as the Housing Manager, approved invoices for payments to
Gloade Electrical Services Ltd. (“Gloade Electrical”) a company he owns;

•

M. Sack was a member of SFN Band Council and was providing services
for Housing under a number of companies;

•

When D. Gloade was employed as the Housing Manager for SFN there
was a time when he worked for Sack’s Contracting and Management Ltd.
(“Sack’s Contracting”), a M. Sack company and contractor to SFN. Dana
Gloade now works for M. Sack on a full-time basis;

•

Cost overruns with respect to the construction of two Energuide Homes;

•

Favouritism to certain Band Members with respect to home retrofits and
renovations; and,

•

Costs to build J. Hayes’s home expensed in SFN.

Summary of Findings
15.3

SFN Housing was managed by D. Gloade from May 2009 until December 2012,
when he resigned. SFN Housing operations consisted of the construction and
property management of Band housing.
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House Construction Projects
15.4

SFN planned five housing projects to construct 31 houses, also referred to as
units, on Band lands during the Period of Review. The first was a 10 Unit Project
and the second a 13 Unit Project. The 10 Unit Project was started prior to our
Period of Review. The 13 Unit Project was contracted to Wekatesk Planning and
Development (“Wekatesk”), a business that Councillor Thomas Maloney (“T.
Maloney”) has an interest in. The remaining three housing projects were planned
for a total of eight units. Construction related to these units appears to have been
done in part by Sack’s Contracting. No contracts were found in relation to these
homes but the largest amounts paid to a contracting company were paid to a
combination of Sack’s Contracting and Sack’s Excavating Ltd. (“Sack’s
Excavating”).

15.5

Overall budgets or project files documenting the five housing projects were not
found. Absent project files, we reviewed the Council Minutes, BCRs and other
documentation to understand the development of these sites.

15.6

The total planned cost for 21 of the 31 houses is approximately $2.2 million. We
did not find reference to a BCR or quotes for the 10 units built by or under the
supervision of T. Maloney in 2009/2010.

15.7

With respect to work performed by Sack’s Contracting and Sack’s Excavating we
note the following:
•

Sack’s Excavating invoices 2009-128 and 2009-130 totaling $30,975 for
the development of the 10 Unit Housing Project are vague in description
and we found no reference in the Council Minutes directing this work.
Accordingly these invoices totaling $30,975 are considered questionable;

•

The work performed under Sack’s Excavating invoice 2009-131 regarding
the 13 Unit Housing Project for $19,115 is not clear. Although the invoice
indicates that the work was requested by Council there is no mention of
the work in the Council Minutes. The invoice appears to be approved by
D. Gloade. We understand that D. Gloade was an employee of M. Sack
at the time and would therefore be in conflict by signing the invoice. Due
to the lack of documented authorization from Council, this invoice is
considered questionable;

•

Sack’s Contracting invoices totaling $150,227 regarding the 4 Units
Brown Flats Housing Project were not found therefore, they are
considered questionable; and,

•

Cheque 44126 in the amount of $113,964 was issued to Sack’s
Contracting and dated July 29, 2011 is not shown on the vendor list and
there is no reference to an invoice. The general ledger memo description
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is “Brown Flats Extension” and the payment was coded to Account 1670
Paving Project in Fiscal 2012. It is not known why this payment was not
coded to Account 5881 with the rest of the paving and extension costs.
As there is no invoice to support this payment it is considered
questionable.
Repairs and Retrofits
15.8

The Housing Department coordinated and facilitated repairs and renovations of
homes on the SFN lands. These are homes owned by SFN with band members
as tenants. We understand that certain repairs, maintenance and renovations are
the responsibility of SFN and therefore the Band Council. The work is performed
by SFN employees and external contractors as required.

15.9

There are no written policies and procedures setting out how requests by tenants
are processed. Therefore, we conducted a high level review of the processes in
place for initiating and executing housing repairs and renovations.

15.10 We note that as well as being the Housing Manager, D. Gloade also provided
services to SFN through his company Gloade Electrical. Limited invoices are
available in SFN records. Of the invoices available, there is no indication that
these were subject to a secondary review by someone in housing other than D.
Gloade prior to their authorisation by Finance. Due to the lack of secondary
review, there was an opportunity for D. Gloade to benefit from his position as the
Housing Manager when billing for his services, however, we cannot conclude if
this occurred.
15.11 Although work orders are required for external contractors, we were advised that
this rule did not apply to the M. Sack Companies. Work performed by M. Sack’s
Companies was not subject to pre-approval or the completion of a Work Order.
D. Gloade described the arrangement as a “standing offer” however there was no
documentation or contract to show what arrangements were in place and who
approved them.
M. Sack and M. Sack Companies
15.12 There is a lack of detail and supporting documents found in the records with
respect to Sack’s Contracting and other M. Sack Companies. This is contrary to
what would be expected from a non-arms length vendor. In addition, there
appears to be a lack of oversight from the Housing Manager or other
management at SFN with respect to the work completed by Sack’s Contracting
for the Housing Department.
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15.13 SFN expensed and capitalized approximately $8.64 million on Housing during the
Period of Review. $563,000 of the amounts expensed related to payments to M.
Sack Companies. Although there was a Housing Manager present during the
Period of Review D. Gloade advised that he did not take an active role in
managing the invoicing of one of the largest contractors due to his perception of a
conflict of interest. As a result it was not uncommon for invoices to be paid where
the Director of Finance was approving the expenditure with no indication that
there was a review of the project or work completed. Based upon the documents
obtained to date it is not possible to conclude on the amount of expenses which
would be questionable although further examination in conjunction with an expert
in building repairs is recommended.
Construction of J. Hayes Home
15.14 MNP reviewed transactions at the time of the construction of the residence of J.
Hayes at 22 Kittiwake Ridge, Halibut Bay, Nova Scotia. MNP reviewed a
sampling of waybills from Stewiacke Home Hardware and did not note any
deliveries to the Kittiwake address. J. Hayes admitted that it was possible that
his home construction bills were invoiced through Housing as Dana Gloade
approved all invoices prior to their payment by Finance. Due to lack of invoices
and other supporting documents we were not able to determine if J. Hayes house
was built using supplies, materials or labour paid for by SFN. M. Sack has been
charged with possession of proceeds of crime by the RCMP as a result of his
involvement with purchase of this residence from J. Hayes.
Conclusion
15.15 The records show that the combined M. Sack Companies were major suppliers to
SFN and that the Housing Manager did not require Sack’s Contracting to
complete the same documentation required of other suppliers. Due to the lack of
records, exemption from process and review on the part of the Housing Manager
it is possible for the M. Sack Companies to have benefited from this relationship
with SFN. MNP did not find any evidence of a tender process or standing offers
further indicating that the M. Sack companies benefited from this relationship.
15.16 Based upon our review in Paragraph 15.7 the total questionable amount with
respect to expenditures in Capital and Housing is $314,281.
15.17 Pending acquisition of additional records and the detailed review with an expert in
construction further questionable amounts could be identified
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15.18 D. Gloade also had a relationship with SFN where he was the Housing Manager
and supplier of services through Gloade Electrical. Based upon the limited
Gloade Electrical invoices obtained it does not appear that anyone in Housing
reviewed the invoices prior to payment. Due to the lack of secondary review
there was an opportunity for D. Gloade to benefit from his position as the Housing
Manager when billing for his services, however, we cannot conclude if this
occurred.
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16

SNOWPLOWING (APPENDIX #8)
Overview

16.1

MNP reviewed Snow Plowing contracts and tendering processes during the
period of review. Prior to 2009, we understand that the snowplowing on the
reserve was done by two employees of Operations & Maintenance (“O&M”) with
a Bobcat with a plow and a three ton truck equipped with a plow. Both were
owned by SFN and used on an as needed basis. When the employees were not
doing the snowplowing they were employed doing other operations such as
garbage removal. The Manager of O&M left the community for approximately
one year, and when he returned in late 2010, he discovered that the snowplow
equipment had been sold or given away. In addition, snowplowing had come
under the control of Housing. The Manager of O&M was under the impression
that there was a 10 year contract for the snowplowing and did not question it. As
he was not responsible for the budget, he did not monitor the expenses.

16.2

Concerns were raised in regard to the awarding of the contract to M. Sack, the
cost of the snowplowing year by year and the changes to the request for proposal
process.

16.3

Documents related to the tendering of a snowplowing contract were found in the
records of Burchell MacDougall. In 2008 a memo was released which referenced
a band council meeting on December 9, 2008, where the Council requested
“invitations for tenders be issued for snow removal, salting, sanding roads/parking
lots/driveways.” The bid process stipulates that the contract is from “December
16th, 2008 until March 31st, 2009 for all main roads and subdivisions and lanes,
community parking lots/driveways, emergency responder’s driveways and
seniors, disabled, driveways”. The memo does not indicate how much snow
must fall before snow removal is to take place.
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16.4

The Band received five bids; John Peter Paul, M. Sack, CJ Sack, CJS Excavating
and T. Maloney. However, a note on the bid from CJS Excavating indicated that
it was not received on time, therefore not considered. The bids can be
summarized as follows:
Table 10: Snowplow Bids
Name
M. Sack

Bid
$1,070 for 107 and $2,080
10
for 208
$802.50 for 107 and
10
$1,560 for 208
$124,750.00
$127,454.15
Total not provided

CJ Sack
CJS Excavating
T. Maloney
John Peter Paul

16.5

We understand that the tender process failed and no bid was accepted. Burchell
MacDougall was asked to provide an opinion on the process. The January 14,
2009 opinion found that the process was “fatally flawed” and that the bids were
largely not comparable. The recommendation was to reject all proposals and
contact the four bidders who submitted their documents on time to offer them the
ability to re-submit bids. We did not find documents that would suggest that this
was done.

16.6

MNP was provided a Service Agreement between SFN and Henry Sack (“H.
Sack”) dated December 15, 2009 by Pink Larkin LLP. Pink Larkin LLP also
provided a letter from Alain Bégin, the legal counsel for H. Sack in regard to the
termination of the snow contract.

16.7

The contract stipulates that “this is a contract for the performance of a service
and Mr. [H] Sack is engaged under the contract as an independent contractor for
the sole purpose of providing a service”. The contract provides for a maximum
of $158,000 to be paid for snowplowing services per year which is what has been
paid by SFN. A majority of these payments were invoiced or received by M.
Sack’s company Sack’s Contracting, not H. Sack.

16.8

We reviewed the O&M expenses from the SFN audited financial statements.
When comparing the number of days where snowfall was over 10 cm (“snow
days”) to the amounts paid by SFN for snowplowing we note the following:
•

2009/2010 - $158,000 for 7 snow days or $22,571 per snow day;

•

2010/2011 - $158,000 for 4 snow days or $39,500 per snow day; and,

10

We believe that the reference to 107 and 208 refers to the number of homes or driveways to be
plowed.
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•

2011/2012 - $158,000 for 5 snow days or $31,600 per snow day.

Conclusion
16.9

Based on the above, the total cost of snowplowing for the three year period was
$474,000. There was little documentation found to support the amounts billed
and paid by SFN.

16.10 It would appear that the contract was signed by H. Sack but M. Sack did the
majority of the invoicing and received most of the payments for the snowplowing.
M. Sack is not referenced in the contract and appears to have circumvented the
bid process he engaged the year previously. M. Sack was a member of Council
and did not declare his conflict of interest in regard to this contract.
16.11 MNP has not been provided the detailed invoicing with respect to the
snowplowing performed by M. Sack.
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17

FISHERIES (APPENDIX #9)
Overview

17.1

SFN manages two main fisheries; a ceremonial food fishery (“Food Fishery”) and
a communal commercial fishery (“Commercial Fishery”). The two fisheries are
administered under agreements with the Department of Fisheries and Oceans
(“DFO”) on behalf of the Government of Canada. Licences are granted to the
Band under these agreements. SFN employed Jerome Paul (“J. Paul”) as the
Fisheries Manager. J. Paul is no longer employed as the Fisheries Manager.
The Fisheries Manager controls the issuance of the licences and administration
on behalf of the Band Council.

17.2

We understand that under various court decisions, each member of SFN has a
right to trap lobster for their own consumption. It is illegal to sell the catch under
this licence. There is a requirement for those members who fish for lobster to
obtain one tag per trap from the Fisheries Manager. According to the Fisheries
Manager, each member is allowed to have a maximum of three tags. The tags
are generated by SFN and are required to be affixed to the fisherman’s lobster
trap. The tag identifies who is fishing the trap and new tags are issued each
year.

17.3

The Commercial Fishery is represented by licences assigned by the DFO to SFN.
They are managed by SFN with the oversight of the DFO. These licences can be
used by Band members or leased to third parties. We understand that there is a
requirement for the individual holding the lease to be a licensed boat captain.

17.4

Through various interviews and review of the Council Minutes, we understand
that the Band Council directs how the licences will be issued and the lease
amount per licence. The Fisheries Manager is then responsible for the
management of the licences, including the collection of revenue and managing
the First Nation crews.

17.5

The crew of the boats fishing the SFN licences are to be made up of members of
SFN. For lobster specifically, the terms of the lease require the company or
person who fished the licence to submit 24% of the value of the catch to SFN.
There would typically be three crew members, therefore SFN would in turn issue
a third of the 24%, or 8%, to each crew member. The money received for the
crew was meant to be a flow through with no profit or loss to SFN.

17.6

Concerns were raised with respect to controls over the food fishery licences, the
issuance of commercial licences, and employment of Band members as crew on
the commercial fishing boats.
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Summary of Findings
Food Fisheries
17.7

In a preliminary discussion with J. Paul he advised that he had 1,000 tags during
the 2012 season and that 70 were issued. He said that 80 tags “went missing”
from J. Hayes’ office when J. Paul was on temporary leave. As a result of this, he
made the decision to keep the tags at his home. MNP immediately advised SFN
management of the location of the tags and J. Paul was asked to return them to
the SFN offices.

17.8

In a follow-up interview, J. Paul advised that 30 tags and related paperwork were
missing, he then stated that 108 tags were used with 10 – 15 registration forms
missing. The Director of Operations advised that J. Paul returned the remaining
tags and what paperwork he had. We reviewed the paperwork provided and note
the following:

17.9

•

The highest tag number listed is 110, therefore it appears that at least 110
tags were issued;

•

A total of 81 tags are listed as issued;

•

Documentation is missing for 29 tags;

•

A total of 27 individuals are listed as obtaining tags; and,

•

The tags were issued between June 17, 2012 and August 2, 2012 with
the majority dated June 27 and July 5.

Due to the loss of control over the Food Fishery Tags, the Council issued a
request to DFO, asking them to cancel all existing Food Fishery Tags effective
April 6, 2013.

17.10 Throughout our review, we noted that that there were often incomplete records
and a lack of documentation. In addition, J. Paul advised us that he had
destroyed historic documents.
Alex MacDonald - Loan
17.11 Alex McDonald Sr. (“A. McDonald”) requested a loan of $20,000 to lease a
commercial lobster licence. A. McDonald was a Councillor at the time and left the
room during a discussion of the request. In addition to the loan for the lobster
licence, A. McDonald received a $15,000 loan from M. Sack which was paid by
SFN. A. McDonald has been paying SFN the total of $35,000 borrowed through
payroll deductions.
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Reginald Maloney - Boat
17.12 The sale of a fishing vessel for $55,966 was recorded in 2011. This deposit
matches the net amount received by Reg Maloney (“R. Maloney”) for the sale of
the L’Nu Si’Puk vessel according to the closing statement dated September 27,
2010 and deposit advice dated April 4, 2011. R. Maloney advised that he sold
the boat and forwarded the proceeds to the Band when he was asked about the
transactions approximately six months later and documentation was found to
show the amount was received.
Commercial Fisheries – Lobster revenue
17.13 Lobster revenue is earned from two sources:
•

License revenue; and,

•

Catch revenue.

17.14 Until the year ended March 2012, licence revenue was been earned from multiple
licensees. However, on September 14, 2011, a Fisheries Lease Agreement was
made between SFN and M. Sack. The agreement provides for the lease of all
licences for LFA 34 (9 licences) and LFA 35 (3 licences) for the 2011–2012
Lobster season for $40,000 each. M. Sack was to pay SFN a total of $480,000;
$240,000 was due immediately, $60,000 no later than October 14, 2011 and
$180,000 no later than November 25, 2011.
17.15 Catch revenue represents 24% of the value of the catch and this is used to pay
the crew of the lobster fishing vessel. It therefore follows that lobster wages
should match revenue earned. However, the wages paid by SFN also include an
additional 4% for vacation pay and employer portion of benefits. Therefore
lobster wages will be marginally higher than lobster catch revenue.
17.16 Lobster payroll is not marginally higher as expected in Paragraph 17.15, instead,
wages are up to $217,000 higher than catch revenue. This is an indication that
either i) revenue has not been correctly recorded/received or ii) wages have been
paid in excess of revenues received.
17.17 Due to a lack of supporting documents and invoices, we are currently not able to
reconcile the differences between lobster catch revenue and lobster payroll and
therefore cannot conclude if there is unaccounted revenue. We also note that
where documents are available, there are discrepancies between catch weights
reported by DFO and those reported by licensees to SFN.
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Commercial Fisheries – Snow crab revenue
17.18 During the Period of Review, snow crab revenue has been earned from Cheryl
Maloney (“C. Maloney”) and Mainland Juggage. Revenue has been earned as
follows:
•

For the year ended March 2010, revenue generally represents the shore
price of the catch less expenditures for the crew, boat, gear and
miscellaneous (i.e. fuel, bait). There is one revenue transaction in 2010
which excludes boat expenses, i.e. it is catch revenue less expenditures
for crew, gear and miscellaneous.

•

For the year ended March 2011, revenue represents the shore price less
a fee of $0.60 per lb. This fee is retained by the boat captain for the boat,
gear and miscellaneous items. We refer to this as the 2011 revenue
formula.

•

For the year ended March 2012, revenue represents a fixed payment of
$371,000 for SFN’s entire quota. Revenue earned during the year ended
March 2012 is on a different basis to the 2011 revenue formula. We
discuss revenue earned in 2012 below.

17.19 A BCR 2010-2011-54 titled “Crab Quota - Mainland Juggage” states
“…Shubenacadie First Nation Agrees to sell their 2011 snow crab quota to
Mainland Juggage (in the water) for a total of three hundred and seventy-one
thousand dollars, $371,000.” Mainland Juggage is a company owned by M.
Sack. This agreement represents a favourable price for snow crab compared
with revenue earned in prior years, however MNP has calculated that had SFN
entered into agreement based on the 2011 revenue formula, SFN would have
earned an additional profit of $522,004. The circumstances that led to this
decision are not known.
Other
17.20 During the period of review we noted the transactions:
•

Payments to Mainland Juggage totaling $58,125 for snow crab. Based on
our understanding of snow crab revenue, we would not expect payments
to be made to licensees. No supporting documentation has been found
for these payments. We therefore consider these amounts to be
questionable; and,

•

Numerous payments for electricity and property taxes for a property in
Clark’s Harbour, Nova Scotia. We requested further details on the
ownership and usage of the property; however, to date we have received
limited information. The property has not been identified in the fixed
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assets of the Band, however we understand that the Band entered into an
agreement with a realtor to sell the property. We assume that the realtor
undertook a title search of the Clark’s Harbour Property to confirm
ownership by SFN.
17.21 In addition, we note that the records indicate that Mainland Juggage was the
organization which contracted with SFN with respect to the purchase of the
commercial quota for lobster and snow crab, yet the ultimate buyers were third
parties as listed on the DFO records. It is not known why the Fisheries Manager
or Council would not have investigated dealing directly with the third parties or
through a tendering process to ensure that the revenue from the commercial
quotas was maximized.
Conclusion
17.22 Throughout our review, we noted that that there were often incomplete records
and a lack of documentation. In addition, J. Paul advised us that he had
destroyed historic documents. This has led to limitations on our review.
17.23 MNP has calculated that A. MacDonald owes SFN approximately $6,300 on the
balance of the loan in 2009 as of September 2013. He continues to pay through
payroll withholdings. This amount is not considered questionable.
17.24 Lobster catch revenue does not approximate lobster wages as would be
expected. Due to discrepancies between DFO catch weights and those reported
to SFN, together with a lack of complete documents, we have been unable to
reconcile the difference and consequently the causes of this. SFN is also
responsible for all source deductions, the 4% vacation pay owed to the crews, as
well as the administrative staff to ensure the crews are paid. SFN spends
considerable resources processing payments without financial reimbursement
from the vendors.
17.25 With respect to snow crab revenue, should SFN have maintained the 2011
revenue formula in the year ended March 2012, fisheries profits would have been
higher by approximately $522,004. We are not aware of the situation which
prompted the decision to pre-sell the snow crab licenses to M. Sack.
17.26 In addition, Mainland Juggage has received $58,125 in payments relating to snow
crab. We consider these payments to be questionable as we have not found
supporting documentation for these payments and we would not expect
payments to be made to a snow crab licensee.
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18

CHRISTMAS BONUS

18.1

MNP was advised that the Nation provided a Christmas bonus of $250 to the
members of the Band on a yearly basis. We were advised that in some cases
people received more than one bonus. The Fisheries Appendix demonstrates at
Table 3 that the following amounts were distributed to its members:
•

2010 - $568,504;

•

2011 - $659,157; and,

•

2012 - $567,000.

18.2

The amount of $17,250 as noted as an expense in Paragraph 7.20 of the
Fisheries Appendix has not been added into this calculation as it relates to
previous periods.

18.3

MNP researched the number of community members as established by AANDC 11
and the Province of Nova Scotia 12. As of April 2014, the AANDC website
indicated that there were 2,405 members of Indian Brook First Nation.
Alternatively, the Province of Nova Scotia website indicated that there are 2,204
members of the Nation as of the same date.

18.4

MNP would expect that the amount of monies paid to the members would be an
even number based on the $250 per member Christmas bonus. As per the
amounts established from Table 3 of the Fisheries Appendix the number of
members is calculated as follows:
•

2010 - $568,504/$250 = 2,274.01 members

•

2011 - $659,157/$250 = 2,636.28 members

•

2012 - $567,000/$250 = 2,268.00 members

Conclusion
18.5

11
12

The amounts recorded in 2010 and 2012 approximate the number of Nation
members who should receive Christmas bonuses. The amount in 2012 is a
round number which would be expected for a payment of $250. We consider the
amount recorded in 2011 to be questionable as it is $92,157 more than the
amount recorded in 2012. We consider the amount recorded in 2010 to be
questionable given that it is not a round number.

www.aadnc-aandc.gc.ca.
www.novascotia.ca/abor/aboriginal-people/community-info/indianbrookfirstnation.
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18.6

Although, we have not conducted a detailed examination of these payments, we
have seen an instance where J. Hayes received a Christmas bonus. J. Hayes is
not a member of Indian Brook First Nation.
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19

MICHAEL P. SACK (APPENDIX #10)
Overview

19.1

The Sack family of companies offer a number of service lines to SFN. The family
of companies is owned by M. Sack who is currently a Councillor at SFN. This is
M. Sack’s fourth time as a Councillor for SFN. Prior to the current term he served
on Council as follows:
•

October 4, 2004 to October 3, 2006;

•

November 5, 2006 to April 19, 2007; and,

•

June 13, 2009 to September 23, 2010.

19.2

We understand that SFN was doing business with M. Sack and some of the
related companies while he was a Councillor. This presents a potential for a
conflict of interest depending on how the relationships and transactions were
presented to Council.

19.3

Concerns have been raised with respect to the lack of contracts with the Sack
companies, amounts paid and documentation related to invoicing. In addition, we
understand that M. Sack loaned money to the Nation where cash flow was an
issue. Concerns have been raised with respect to how the loans were initiated
and the amount of interest paid.

19.4

To date, we have identified five companies associated with M. Sack. They are as
follows:
•

Sack’s Contracting;

•

Sack’s Excavating;

•

CJS Excavating or CJs Excavating;

•

Castone Construction Limited (“Castone”); and,

•

Mainland Juggage.
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Summary of Findings
19.5

Collectively, the Sack group of companies is a major vendor to SFN. The Sack
group of companies are operated by M. Sack. We have identified a number of
financial transactions involving M. Sack and this group of companies. Where the
transactions are attributed to one of the companies it is assumed that the
controlling mind behind the transaction was M. Sack. The identified transactions
are as follows:
•

M. Sack has made a substantial amount of loans to SFN and since 2010,
these loans total $1,550,000 with repayments of $1,802,500; principal
plus interest. These short term loans ranged from 6 days to 107 days and
the Annualised Interest for most of the loans is in excess of 85%. In the
case of two loans, the Annualised Interest rate is in excess of 200%;

•

By applying an illustrative Annualised Interest rate of 25% on all of the
loans, with the exception of three loans, the total interest charges would
have been $34,514 which is $217,486 less than the $252,000 charged by
M. Sack. Given the Annualised Interest rate charged by M. Sack was in
excess of 85%, $217,486 of the interest is considered questionable.

•

Sack’s Excavating invoiced SFN $434,768 for work in the Cranberry
project although the project was initially budgeted to cost $90,000. The
current stage of completion does not appear to justify that amount. In
addition there is little or no support for these payments therefore they are
considered questionable;

•

During the years ended 2010 to 2012, M. Sack invoiced a majority of the
amounts for snowplowing services under a contract between SFN and H.
Sack. M. Sack is not referenced in the contract and appears to have
circumvented the bid process he engaged in the year previously. M. Sack
was a member of Council and did not declare his conflict of interest in
regard to the work performed;

•

M. Sack purchased a piece of property that abuts the Hammond Plains
development in July 2009 for $40,000 and sold the property to the Band
for $65,000 in October 2009 while he was a Councillor. M. Sack was also
a member of the Wallace Hills Development Committee at this time.
Through his involvement with the Wallace Hills Development Committee it
is assumed that M. Sack would have known the plans for the property and
effectively used this knowledge to benefit from the profits received from
the sale of this property. Absent further information we consider the profit
and payment of delinquent property taxes totaling $25,229 to be
questionable;

•

M. Sack made a proposal to assist with the development of the land at
Wallace Hills. MNP noted that the subsequent proposals to Council were
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substantially different; the second proposal was seeking a Certificate of
Possession. Sack’s Contracting and Sack’s Excavating have received a
combined total of $36,289 during the Period of Review for which sufficient
supporting documentation has not been found. The proposals were not
accepted and the unsupported payments are considered questionable;

13

14

•

M. Sack has purchased fisheries licences from SFN and been involved in
buying the catch from the snow crab fisheries. M. Sack operates
Mainland Juggage which operates as a middle man, by re-leasing
licences to lobster fisheries and fishermen. M. Sack re-leases the
licences at a profit and receives a commission from the fishermen from
the catch. The amount that M. Sack or Mainland Juggage may have
benefitted from this arrangement has not been calculated as further
information is required;

•

We noted a payment of $40,000 dated February 18, 2011 to Mainland
Juggage with a transaction description stating “Snow Crab Quota”.
Further, $18,125 was paid to M. Sack for snow crabs. No supporting
documents for either payment have been identified and therefore the
payments totaling $58,125 are considered questionable;

•

Snow crab revenue during the year ended March 2012 was not based on
the year ended March 2011 formula of shore price less boat owner costs
(“the 2011 revenue formula”). Instead, Council agreed to sell the entire
snow crab quota to Mainland Juggage. Should SFN have retained the
2011 revenue formula, it would have realized a further $522,004 of gross
profit 13. This is a lost opportunity for SFN to earn additional income. It is
not known whether the potential difference of $1.55 per lb 14 was retained
by Mainland Juggage;

•

M. Sack, through Sack’s Contracting, Sack’s Excavating and Castone,
was involved in the construction of homes on the Nation when he was a
Councillor and did not remove himself from meetings and as a signatory
on the BCR as would be required under the Conflict of Interest
Guidelines;

•

The M. Sack Companies listed in the preceding bullet, were contractors
performing repairs on the Nation homes. There were no contracts
between the parties and SFN, and the invoices provided by his
companies are vague, not detailed and are not what one would expect for
the amount of work being conducted by a non-arms length company;

Based on total catch weight of 336,776.88 lbs reported to SFN by Mainland Juggage.
Calculated as $522,004 divided by total catch weight of 336,776.88lbs.
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•

M. Sack built the home of J. Hayes located at 22 Kittiwake Ridge. M.
Sack has been charged by the RCMP for proceeds of crime offences in
respect to transferring ownership of this home to his name; and,

•

M. Sack has been a Councilor with SFN on a number of occasions and
should be aware of Conflict of Interest Guidelines which preclude
Councillors from benefitting from the relationship with The Nation.

Conclusion
19.6

Based upon our observations, the M. Sack Companies have benefitted from the
relationship with SFN. The M. Sack Companies have been involved with SFN for
numerous years and provides services where other providers may have been
unwilling. However, based upon our review there is an indication that many of
the amounts billed to and paid by SFN to the M. Sack Companies are
unsupported. Where supporting documentation has not been found, or amounts
paid are not readily explained, we have categorized them as questionable.

19.7

Amounts paid to M. Sack and related companies which are considered
questionable are as follows:
Table 11: M. Sack – Questionable Amounts
Description
Interest
Cranberry
Pockwock Road Property
Wallace Hills expenses
Snow Crab Quota payment
Housing – 10 Unit Project
Housing – 13 Unit Project
Housing - 4 Units Brown Flats
Brown Flats Extension
Total Questionable Amounts

19.8

Amount
$217,486
434,768
25,229
36,289
58,125
30,975
19,115
150,227
113,964
$1,086,178

Table 11 includes amounts which are addressed in other sections, therefore, for
summary purposes the net amount of $217,486 with respect to interest is carried
to the summary in Section 8.
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20

JERRY F. SACK (APPENDIX #11)
Overview

20.1

Jerry F. Sack is a current Councillor and former Chief of SFN. In addition to his
role on Council, Jerry F. Sack has an interest in Harley Bears, a convenience
store, which sources tobacco inventory from SFN. He is also a shareholder of
MRJJ, a corporation connected to allegations of improper transfers of funds from
SFN.

20.2

Jerry F. Sack is also the father of Councillor R. Augustine and related to
Councillor M. Sack. We further understand that Jerry F. Sack and R. Augustine
are in the developmental stages of a cigarette production company located on the
Nation. Jerry F. Sack’s involvement in the three business ventures while sitting
on Council present a potential for a conflict of interest depending on how the
relationships and transactions are presented to Council.
Summary of Findings

20.3

Our investigation revealed that Jerry F. Sack received a total of $24,000 of
questionable payments as follows:
•

$15,000 Payment from MRJJ to RBC Visa;

•

$3,000 Payment from Amcrest to Jerry F. Sack; and,

•

$6,000 for the construction of a deck on his personal residence.

20.4

The $15,000 is alleged to have been repaid using withholdings from Jerry F.
Sack’s payroll however, this was not the case. Amounts were withheld from Jerry
F. Sack’s payroll however the amount of questionable payments exceeds the
balance withheld by $11,300. In addition, there is a total of $16,066 in
questionable payments related to his credit card and telephone bills. The
calculated amount owed by Jerry F. Sack due to questionable amounts is
$27,366.

20.5

In addition to the above, the following concerns have been noted or observed
with respect to:

20.6

•

Loblaw Rebate Program and the Sports Account;

•

J. Hayes Employment Contract; and

•

A Harley Davidson motorcycle.

We discuss each of these below.

Pink Larkin LLP – Shubenacadie First Nation
Summary of Findings – April 21, 2014

Privileged and Confidential
67

Loblaw Rebate Program and the Sports Account
20.7

J. Hayes indicated in his interview with MNP that Jerry F. Sack and Ann-Marie
Augustine (Jerry F. Sack’s wife) were responsible for meeting with R. Davidson
and negotiating the Loblaw’s Rebate Program. This program was responsible for
the monies which were deposited to the MRJJ account either directly or indirectly
from the Sports account. Ultimately, some of these monies were transferred to
Amcrest for use by J. Hayes. We understand that this program was set up
without the knowledge of the Council.

20.8

MNP was provided a letter from the Royal Bank dated October 28th, 2009 which
stated “as per our conversation of October 28, 2009, please be advised that the
Shubenacadie Band Council business account #06823-1018183 is to be
activated with the new title of “sports”. Signing authority will be of one signature
of either Chief Jerry F. Sack or Director of Finance J. Hayes, both of which their
signatures are on file. Cheques will be ordered today and I also request separate
on line banking if possible.” This document is signed by Chief Sack and J.
Hayes. This changed the dormant Gas Bar Account to the Sports Account where
tobacco rebate monies from Loblaw were deposited. Monies in this account
flowed to Amcrest with a large amount of those funds flowing to the personal
accounts of J. Hayes and Jerry F. Sack. These amounts are detailed in the
insurance claim.

20.9

The Sports Account mailing address was changed from the Band office to J.
Hayes home address in November 2009. The subsequent cheques that were
signed from this account were signed by “Jerry Sack” and not “Chief Jerry Sack”
as was done with all other cheques from the Nation.

20.10 It appears that the Sports Account was reactivated, its mailing address changed
and payments from it authorised without the knowledge of Council.
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J. Hayes Employment Contract
20.11 J. Hayes had an original employment agreement with SFN dated January 6, 2009
setting his salary at $50,000 per year, to be increased after the probation period.
J. Hayes stated that he had another employment contract which stipulated that he
would receive a salary of $72,500 and 10% of economic development. The
contract he has provided is dated January 8, 2011 but is signed by Chief Jerry F.
Sack and witnessed by V. Paul on August 7, 2012, seven (7) months after his
dismissal from the Band and 18 months after the effective date of the contract.
This contract was not prepared by legal counsel and was not known to Band
Council.
Harley Davidson Motorcycle
20.12 MNP was advised that M. Sack had purchased a Harley Davidson for Jerry F.
Sack. Jerry F. Sack stated that his wife Ann-Marie Augustine purchased a Harley
Davidson for him for Christmas in approximately 2007. He indicated that she
took a loan to pay that amount. J. Hayes stated in his interview with RCMP
investigator Cst. Haines that he gave a cheque for $15,000 to Jerry F. Sack to
pay for Ann-Marie’s Visa card. Jerry F. Sack was requested to locate
documentation in regard to the loan for the motorcycle but no documentation has
been provided. It may be that the Visa debt relates to the loan allegedly taken by
Ann-Marie Augustine.
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Conclusion
20.13 We note that Jerry F. Sack has set up a process where amounts are to be
withheld from his salary so that he can draw these amounts down in the future.
Taking into account the transactions listed above, we calculate the following is
owed to SFN by Jerry F. Sack:
Table 12: Amount due (from)/to Jerry F. Sack
Description
Payment from MRJJ to RBC Visa
Payment from Amcrest to Jerry F. Sack
Shubenacadie Home Hardware
Net payroll withholdings from November 9, 2011 to
September 11, 2013
Sub-total
Questionable amounts:
CIBC Visa
Telephone bills
Total owed and questionable

Amount
($15,000)
(3,000)
(6,000)
12,700
(11,300)
(10,151)
(5,915)
($27,366)

20.14 Until the above matters can be resolved, we caution against any reimbursement
of withholdings to Jerry F. Sack.
20.15 In addition to the transactions set out above, Jerry F. Sack has been associated
with the following matters:
•

Signing of an employment contract relating to J. Hayes after J. Hayes’
termination and without the knowledge of Council;

•

Incorporation of a company which could be used for the benefit of the
Band without the knowledge of Council;

•

Set up of the Loblaw Rebate Program without the knowledge of Council;
and,

•

Reactivation of a dormant bank account and authorisation of payments
from this account without the knowledge of Council.
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21

J. HAYES ASSETS
Overview

21.1

SFN became aware of the purchase of the residence at 22 Kittiwake Ridge,
Halibut Bay, Nova Scotia when the auditors noted transactions involving MRJJ
Management Inc during the audit of 2011. The auditors requested the
documentation in support of payments to MRJJ and Amcrest and were provided
the bank statements for MRJJ. The auditors notified Council of their findings in
January, 2012.

21.2

Concerns were raised that J. Hayes had received a financial benefit from the
alleged misappropriation of Band funds and purchased assets with those funds.
Summary of Findings

21.3

MNP reviewed the production order issued by Justice of the Peace Stephen K
Mont in Dartmouth, Nova Scotia on January 26, 2013. The production order was
directed to Grant Thornton for records held by them on behalf of J. Hayes. The
production order was sworn by Cst. Haines of the RCMP. Cst. Haines is the
investigating officer of the criminal allegations made in regards to J. Hayes. Cst.
Haines had obtained and relied on the information from five (5) production orders
executed prior which we do not have access to. Cst. Haines’ information to
obtain a production order contains the following statements in regard to J. Hayes
purchase of the Kittiwake property:
•

J. Hayes indicated that nobody gave him approval to use Band funds to
buy the property, although he is sure he told the Chief;

•

J. Hayes attempted to convince the Auditors that it was land purchased
by the Band. The auditors attempted to get verification of this and finally
in January 2012, J. Hayes admitted that he had made a mistake and it
was not Band land; and,

•

J. Hayes said he repaid the Band using monies he borrowed from M.
Sack.
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21.4

The dormant gas bar account was changed to be called the Sports Account. The
account address was changed to J. Hayes’ home address and signing authority
was restricted to Jerry F. Sack and J. Hayes. A rebate system was set up with
Loblaw for an extra amount of withholding to be applied to all tobacco purchases
by the Nation. These withholdings were then deposited to the Sports Account
and subsequently to the MRJJ account or alternatively straight to the MRJJ
account and then transferred to Amcrest. SFN Council was unaware of the
rebate program, the existence of MRJJ and the relationship between Amcrest
and J. Hayes.

21.5

Property searches show that J. Hayes purchased a lot at 22 Kittiwake Ridge,
Halibut Bay, Nova Scotia on or about June 9, 2010. Photos of the property and
house are attached at Exhibit 2. This property was transferred to M. Sack,
current Councillor, on February 16, 2012 and he granted a lease-to-purchase
option to J. Hayes on March 2, 2012.

21.6

J. Hayes’ employment was terminated on January 31, 2012 and within 35 days
had sold the house to M. Sack. He advised that:
MCCORMACK: Well I did land titles, like we had to like we did the land titles on it and all
the, usually the land titles all show the, like all the mortgage documents
and all the rest of it, and it doesn’t show up on your land titles documents.
HAYES:
I just looked at them about an hour ago. Well there is one, three hundred
and fifty.
MCCORMACK: So . . .
HAYES:
I can get you that, I mean . . .
MCCORMACK: . . . so you still have an existing . . .
HAYES:
Oh yeah.
MCCORMACK: . . . mortgage . . .
HAYES:
Oh no, no, I don’t have an existing.
MCCORMACK: Okay so the mortgage is paid off?
HAYES:
Well I . . .
MCCORMACK: (Talk over) Or . . .
HAYES:
. . . I only paid, it was three hundred and fifty grand for . . .
MCCORMACK: Yeah.
HAYES:
. . . to build the house.
MCCORMACK: Right.
HAYES:
I paid out maybe I don't know a hundred and thirty, a hundred and forty to
Sack’s Construction . . .
MCCORMACK: Right.
HAYES:
. . . and then . . .
MCCORMACK: (Talk over) And that came out of, that came out of the mortgage?
HAYES:
Mortgage funds, that's correct.
MCCORMACK: Okay.
HAYES:
And then when the band said goodbye to me . . .
MCCORMACK: Yeah.
HAYES:
. . . I went to the lawyer’s the next day or two days later and said, that's
when Sack and I did the deal saying look it, if I'm not working anywhere
how the hell am I gonna be able to pay for interest on a mortgage
etcetera etcetera etcetera all the way down the line . . .
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MCCORMACK: Right.
HAYES:
. . . so that's when Mike and I did the separate agreement through those
lawyers in Truro . . .
MCCORMACK: Okay.
HAYES:
. . . stating that either he paid out the mortgage or whatever he did I have
no idea but the bank agreed saying okay we’ll take the mortgage out of
my name, Mike builds the house and then I have the option to go in, rent
it for a year to two years and with, and hopefully get my feet on the
ground then turn around buy the house back, mortgage it whatever . . .
MCCORMACK: Right.
HAYES:
. . . Mike gets his money and then we're gone.
MCCORMACK: Okay. So, so your agreement, I think you mentioned, protects you.
Right? ‘Cause I mean you sold, you said, my understanding is you sold
the house to Mike for a dollar.
HAYES:
Well that was just a transfer . . .
MCCORMACK: Right.
HAYES:
. . . that's what the lawyer said, transfer . . .
MCCORMACK: (Talk over) Because . . .
HAYES:
. . . transfer it over for a buck and then for your protection you can get it
back, after you get your feet on the ground you can afford to pay three
hundred and fifty thousand dollar mortgage.
MCCORMACK: Okay. So that, so . . .
HAYES:
(Talk over) That was the intent.
MCCORMACK: . . . so the mortgage would have been paid out from you, from your point
of view, like whether Mike got . . .
HAYES:
(Talk over - unintelligible)
MCCORMACK: . . . another mortgage or whatever . . .
HAYES:
That's correct.
MCCORMACK: . . . but the mortgage itself was gone from that property.
HAYES:
The one that was in my name.
MCCORMACK: In your name.
HAYES:
Yes.
MCCORMACK: Right. But then the property changed over to Mike’s name anyways.
Right?
HAYES:
It did with that . . .
MCCORMACK: With that one dollar transfer.
HAYES:
No it did, well the one dollar but it also went to Mike with the condition on
it that it comes back to me . . .
MCCORMACK: Right, right.
HAYES:
. . . to protect my butt.
MCCORMACK: Okay so, but I mean in terms of a sale agreement, at the end of the day
Mike bought that house, bought the property for one dollar even though
there is an agreement that he’s gonna repay it back to you and all that
kind of stuff . . .
HAYES:
Bought the house.
MCCORMACK: . . . he bought the house and the land I take it 'cause it’s all as one
transaction.
HAYES:
(Talk over) Mm, I don’t know I could argue that one.
MCCORMACK: Well I don't know, I mean I don't know the . . .
HAYES:
I...
MCCORMACK: . . . I don’t know your agreement . . .
HAYES:
. . . my understanding right now is just the house . . .
MCCORMACK: Okay.
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HAYES:

. . . I'd have to look at the agreement and see what it says, or get the
lawyers to look at it.
MCCORMACK: Yeah. ‘Cause I, I . . .
HAYES:
‘Cause the mortgage was just on the house.
MCCORMACK: Yeah the mortgage was on the house 'cause it wasn’t on the land.
HAYES:
(Talk over) Wasn’t on the land, no.
MCCORMACK: The land was already done, okay. Okay that was a, I was trying, 'cause I
said I got . . .
HAYES:
(Talk over) Yeah.
MCCORMACK: . . . I couldn’t find this BMO and then we found, there was a, the cheque
that you issued back to Burchell was an RBC account so it didn’t make
any sense that you would issue a cheque back to, from to Burchell if you
were doing business with RBC why didn’t you get your mortgage from
RBC.
HAYES:
Oh well we went to the BMO 'cause Mike suggested I go to this guy
'cause he’s a good guy and he was financing Mike and all his companies
so that's why . . .
MCCORMACK: (Talk over) I see.
HAYES:
. . . that's why I went to BMO plus I also went to BMO 'cause I was gonna
switch over my accounts to BMO anyway . . .
MCCORMACK: Okay.
HAYES:
. . . 'cause I knew (unintelligible).
MCCORMACK: And is that BMO here or is that BMO somewhere else?
HAYES:
Ah Burns out of Dartmouth.
MCCORMACK: The (unintelligible) okay.
HAYES:
As a matter of fact, you know and the other thing I assumed that
(unintelligible) I assumed Mike was gonna stick a mortgage on that house
and then I come to find out, which I could be wrong, that he didn’t . . .
MCCORMACK: Right.
HAYES:
. . . you know that's the guy that the mortgage went through but I need
that card back, if you need . . .
MCCORMACK: (Talk over) Sure.
HAYES:
. . . if you want to the info, go ahead.
MCCORMACK: (Talk over) Sure. Marc, so Mark Frizzle.
HAYES:
Yeah.
MCCORMACK: Over in . . .
HAYES:
So he did the mortgage for me on the house.
MCCORMACK: Mortgage. And then with respect to the change of the payout of the
mortgage and the documents with respect to that, that was done by a law
office, I think you said.
HAYES:
That was Kelly Mittelstadt.
MCCORMACK: Kelly Mittelstadt at Burchell?
HAYES:
Burchell. And Mike’s lawyer was out of Burchell too, same office.
MCCORMACK: Okay. And they, and they, all right.
HAYES:
I don’t know how legal that is but . . .
MCCORMACK: Yeah. So so Kelly . . .
HAYES:
So they drew up the agreement between both of them because I said I'm
not gonna enter in any type of agreement until, unless my butt is
protected . . .
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21.7

We have identified that Band funds of approximately $500,000 were transferred
to Amcrest. This excludes amounts paid to Amcrest for invoiced services. J.
Hayes purchased the following property and assets using SFN funds:
22 Kittiwake Ridge

21.8

The monies to purchase the lands at 22 Kittiwake Ridge came from Band funds.
Three transfers totaling $93,682 were made from band accounts to MRJJ
between April 5 and June 28 2010. These transfers enabled J. Hayes to make a
payment of $69,171 to Burchell MacDougall on June 28, 2010. A further three
cheque payments from the Sports Account totaling $45,000 and paid into
Amcrest’s bank account on June 15, 2010 enabled J. Hayes to pay this amount
on June 28, 2010 to Burchell MacDougall. $110,000 of the total paid to Burchell
MacDougall was used for the purchase of the Kittiwake property. Monies
transferred from MRJJ were also used for building plans and other services to the
Kittiwake property.

21.9

We note that $69,171 was returned to the band on January 25, 2012. We
understand that this relates to the repayment of Band funds by J. Hayes. We do
not have access to J. Hayes’ personal bank account and cannot confirm whether
this repayment was made using his own funds. We are not aware of a repayment
with respect to the remaining $45,000.
Jeep Liberty and Jeep Patriot

21.10 We understand at least one of these vehicles was purchased using Band funds.
A payment of $22,584 was paid to Halifax Chrysler Dodge by Amcrest on July 30,
2010. We understand from the Production Order that this relates to a 2009 Jeep
Liberty. This payment was made using $25,000 which had been transferred from
MRJJ a few weeks earlier. As noted in other sections of this report, all funds
received by MRJJ and therefore paid to Amcrest were from Band monies.
21.11 According to the Production Order, a payment of $30,284 was also made to
Halifax Chrysler Dodge which related to a purchase of a 2009 Jeep Patriot. We
do not have Amcrest bank statements showing this transaction, however the
Production Order indicates that this was purchased using $30,000 deposited from
Mainland Juggage. We note from the Production Order that on February 6, 2012,
J. Hayes informed Cst. Haines that the $30,000 related to fisheries. However, ten
months later, on December 12, 2012, he informed Cst. Haines that it was a loan
from M. Sack.
21.12 MNP interviewed J. Hayes and he indicated that he was promised 10% of all
economic development he brought to the Nation. He indicated:
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MCCORMACK: And your explanation of what you think economic development is is
getting housing for . . .
HAYES:
(Talk over) That was included in the whole economic development
package thing, take a maximum ten percent of what money you bring in.
MCCORMACK: But you agree housing isn’t economic development. Housing is housing.
Economic development is cranberry bog, gas bar, tobacco stores,
business, business ventures.
HAYES:
Well that's under my, when Chief and I agreed it was under my, it was
under the classification, if you bring the money in you get your ten
percent.
MCCORMACK: Okay. So your agreement says January of two thousand and eleven, I
think, I mean the RCMP has gone through this with you and I don’t . . .
HAYES:
(Talk over) Yeah.
MCCORMACK: . . . want to go through it with you as well, but the RCMP go through with
you that that contract doesn’t look anything like any contract put out by
the band.
HAYES:
Well the band didn’t put out any contracts.
MCCORMACK: Yeah 'cause, who drafted that contract?
HAYES:
That contract was made by Violet, the Chief’s assistant.
MCCORMACK: Okay. Did it go through Gary Richard?
HAYES:
That particular one?
MCCORMACK: Mm hm.
HAYES:
No.
MCCORMACK: Why not? I don’t get it.
HAYES:
Chief didn’t want the rest of the council to know.
MCCORMACK: Okay. Chief can’t read or write.
HAYES:
Sure he can.
MCCORMACK: The, well the Chief can write his signatures, he can write his signature.
He’s illiterate.
HAYES:
But he verbally did it, and he verbally went through it with Mike Taylor the
lawyer, and there was many times in council the comment was made if
Chris Milley is not here and he’s doesn’t get his percentage for money
that he brings in then why can’t anybody else do it.
MCCORMACK: Okay.
HAYES:
And he did it with me and he did it with Rick Simon.
MCCORMACK: Right. So your ten percent is based on the houses . . .
HAYES:
Well it’s based on the houses plus . . .
MCCORMACK: Houses that were built prior to you signing a contract for this ten percent
because you brought in that, that, those twenty-three houses.
HAYES:
Correct. And it was . . .
MCCORMACK: (Talk over) And . . .
HAYES:
. . . also based on the rebates to Tobacco. And it was based on Gaming
and it was based on other Ec money that I brought in.
MCCORMACK: Well I'm sorry Jeff I gotta call BS here. You’re claiming economic
development based on the fact that you get a rebate?
HAYES:
That was supposed to go to economic development, that was the
purpose of the rebate.

21.13 When asked to explain the 10% of economic development in the third
employment contract, J. Hayes indicated that he considered retroactive payments
with respect to housing projects, and gaming to apply.
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21.14 Based upon our knowledge of the operations of SFN, housing projects are not
considered economic development by the Nation. In addition, the contract
specifically excluded gaming. We further note that Council was not aware of this
contract and there was no accounting or reconciliation of the amounts found in
the records. Accordingly, we question the validity of this contract as it appears to
be an attempt to justify the payments to J. Hayes and his company Amcrest.
Conclusion
21.15 It was the above noted circumstances with respect to the house and vehicles
which prompted the RCMP fraud investigation into the misconduct of J. Hayes
and the subsequent proceeds of crime investigation conducted by the RCMP.
21.16 All of the above questionable amounts are considered in the insurance claim.
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22

RCMP INVESTIGATION

22.1

MNP understands that the RCMP Commercial Crime Unit and RCMP Proceeds
of Crime Unit were conducting a criminal investigation into the matter involving J.
Hayes and the use of Band funds for personal use during the course of the
forensic investigation. As a result of their investigation, we were advised that J.
Hayes was charged on January 31, 2013 with:
•

Possession of property obtained by crime over $5,000 contrary to section
355(a)of the Criminal Code for the property located at 22 Kittiwake Ridge,
Halibut Bay, NS;

•

Possession of property obtained by crime over $5,000 contrary to section
355(a) of the Criminal Code for the 2009 Jeep Liberty;

•

Possession of property obtained by crime over $5,000 contrary to section
355(a) of the Criminal Code for the 2009 Jeep Patriot; and,

•

Possession of property obtained by crime under $5,000 contrary to
section 355(b) of the Criminal Code for a 32” Samsung television.

22.2

It is our understanding that the RCMP has placed a restraint order on the
Kittiwake Ridge house. A restraint order is an order which has the effect of
freezing the assets of the persons against whom it is directed, in consequence of
a belief by the Crown Attorney that some crime has been committed from which a
person has benefited financially.

22.3

We were also advised that M. Sack had been charged on the same date with:

22.4

•

Possession of property obtained by crime over $5,000 contrary to section
355(a) of the Criminal Code for the property located at 22 Kittiwake
Ridge, Halibut Bay, NS; and,

•

Making a false statement under oath with intent to mislead contrary to
section 131 (1) of the Criminal Code.

In September 2013, the RCMP Commercial Crime Section laid charges against J.
Hayes as follows;
•

Breach of trust contrary to section 122 of the Criminal Code;

•

Theft over $5,000 contrary to section 334(a) of the Criminal Code; and,

•

Fraud over $5,000 contrary to section 380(a) of the Criminal Code.
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22.5

MNP understands that a number of Production Orders were executed by the
RCMP in their investigation. MNP has obtained only one of these Production
Orders as the remaining ones have been sealed by the Courts from public
review. MNP was only provided the Information to Obtain the search warrant; the
documents seized as a result were not disclosed.

Pink Larkin LLP – Shubenacadie First Nation
Summary of Findings – April 21, 2014

Privileged and Confidential
79

23

CONCLUSION

23.1

Based upon the documents reviewed and information obtained from various
individuals we conclude that J. Hayes, M. Sack, Jerry F. Sack and others
personally benefitted from their relationship with SFN. It is recommended that
Council seek legal advice in considering the pursuit of criminal charges or civil
proceedings with respect to these individuals.

23.2

The totality of the work conducted by the M. Sack group of companies to the
Nation and the financial benefit M. Sack has obtained from these relationships;
fisheries, housing and the cranberry bog, absent of a transparent tender or bid
process is highly questionable. M. Sack has benefitted from his relationship with
the Nation, his employment as a Councillor, his lack of disclosure and his
knowledge of the financial affairs of the Nation.
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24

RESTRICTIONS AND LIMITATIONS

24.1

This Report is not intended for general circulation or publication, nor is it intended
to be used for any purpose other than to advise Pink Larkin, or as outlined in the
Terms of Reference noted at Section 1 of the Report. We will not assume any
responsibility or liability for losses suffered by any party as a result of circulation,
distribution, publication, duplication, reproduction, or any use of this report
contrary to the provisions of this Paragraph.

24.2

We reserve the right, but will be under no obligation, to review all calculations and
comments included in or referred to in this report and, if we consider it necessary,
to revise our comments in light of any information existing at the date of this
report that subsequently becomes known to us.

24.3

Our Report must be considered in its entirety by the reader. Selecting and relying
on specific portion of the analyses or factors considered by us in isolation may be
misleading. The procedures performed do not constitute an audit and an audit
has not been performed on the financial information.

MNP LLP
Chartered Accountants and Business Advisors
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